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110. Liability of members on reduced shares 131. Power to pay commission in
certain cases.
111.  Penalty for concealing name of creditor, etc.

Miscellaneous matters relating to capital. 132. Statement in balance sheet as to
COmmMission.

112. Duty of directors on serious loss of capital.

Call on and payment for shares.
113. Power to pay interest out of capital in
certain cases. 134. Reserve liability of company

having share capital.

Part VI-SHARES

135. Payment for shares.

Nature of Shares.
136. Meaning of payment in cash.
114. Rights and liabilities attached to shares.
137. Payment other than in cash.

115. Shares as transferable property.

138. Power to pay different amounts on
116. Prohibition of non-voting and weighted shares shares.
Issue of shares. Lien and forfeiture of shares.
117. Power of companies to issue shares. 139, Lien on shares
118. Issue of classes of shares. 140. Forfeiture of shares.
119.  Issue with rights attached. Classes of shares.
120. Issue of shares at a premium. 141. Power to vary nghts
121.  Issue of shares at a discount. 142, Application tor cancellation of
vanation
122. Issue of redeemable preference shares.
143. Right of a preference share to
123. Validation of improperly issued shares. more than onc vote.
Allotment of shares. 144.  Construction of class rights.
124.  Authority to allot shares. Numbering of shares.
125. Method of application and allotment. 145. Shares to be numbered.
126.  Allotment as acceptance of contract. Share certificates.

127. Payment on allotment. 146. Issue of share certificates.

128.  Effect of irregular allotment. 147.  Effect of share certificate.

129.  Return as to allotments. 148.  Probate, etc. as evidence of grant.

Commissions and discounts. 149. Abolition of share warrants.

130. Prohibition of payment of commissions,
discounts out of shares and capital.
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Part IX-DIRECTORS AND SECRETARIES OF
THE COMPANY.

CHAPTER I-DIRECTORS.

Meaning of Directors.
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Appointment of directors.

246. Number of directors.

247. Appointment of first directors.

248, Subsequent appointment of directors.

249 Casual vacancy.

250. Liabihty of a person where not duly

appointed.

251 Share qualification of directors.

252. Duty of directors to disclose age to the
company.

253. Provisions as to insolvent persons acting
as directors.

254, Restraint of fraudulent persons.

255. Appointment of director for hfe
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Removal of directors.
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264. Quorum.

265. Failure to have a quorum.

266. Notice of meeting.

Remuneration and other pavments.

267. Remuneration of directors.

268. Remuneration of a managing director.

269. Prohibition of tax-free pavments to directors.
270. Prohuibition of loans to directors in certain

crrcumstances

271. Pavment by company for loss of office, cte.
to be approved
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272.  Payment to director for loss of office, etc.
or transfer of property illegally.

273.  Directors to disclose payment for loss of
office, etc. in certain cases.

274, Provisions supplementary to sections 271 to 273,
Disclosure of directors’ interests.
275.  Register of directors shareholdings, etc

276.  General duty to give notice, etc. |

271. Dtsclo:mre by directors of interests in contracts.

278.  Particulars w:th respect to directors in trade
catalogues, etc.

Duties of directors.

279.  Duties of directors. -

280.  Conflicts of duties and interests.
281.  Multiple directorships.

282.  Duty of care and skill.

283.  Legal position of directors.
Property transaction by directors.

284.  Substantial property transactions involving
directors, etc.

285.  Exceptions from section 284.

286.  Liabilities arising from contravention of
section 284.

287.  Prohibition of secret benefits.
Miscellaneous matters relating to directors.

288.  Directors with unlimited liability in respect
of a limited company.

289.  Special resolution of limited company making
liability of directors unlimited.

290.
291.

292.

Personal liability of directors and
officers.

Director's contract of employment
for more than 5 years.

Register of directors and secreta-
ries.

CHAPTER 2-SECRETARIES.

293.

294
295.
296.
297.

298.

Secretaries.

Avoidance of acts done by a person
as director and secretary.

Qualification of a secretary.

Appointment and removal of a
secretary.

Fiduciary interests of a secretary.

Duties of a secretary.

Part X-PROTECTION OF MINORITY
FROM ILLEGAL AND OPPRESSIVE
CONDUCT.

Action by or against the Company.

299.

300.

301.

302.

303.

304.

30s.

306.

307.

308.

309.

Only company may sue for wrong
or ratify irregular conduct.

Protection of minority injunction

- and declaration in certain cases.

Personal and representative action.
Definition of member. |
Commencing den'vaﬁve action.
Powers of the court

Evidence of shareholders' approval
not decisive.

Court's approval to discontinue.

No security for costs.
Interim costs.

Definition.
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Relief on the grounds of unfairly prejudicial
and oppressive conduct. ’ ’

310. Application.

31t Grounds upon which an application may
be made.

312. Powers of the court.

313. Penalty for failure to cbmply with order
of the court.

Investigation of companies and their affairs.

314. Investigation of a company on its own
application or that of its members.

315. Other investigations of company.
316. Inspectors’ powers during investigation.
317. Production of documents and evidence

to Inspectors.

318 Power of inspector to call for directors'
bank accounts.

319. Obstruction of inspectors to be treated
as comtempt of court.

320. Inspectors' report.

321. Power to bring civil proceedings on company's
behalf.
322. Criminal proceedings and other proceedings by

the Attorney-General of the Federation.

323. Power of the Commission to present winding
up petition.

324 Expenses of investigation.

325. Inspectors' report to be used as evidence in legal
proceedings.

326. Appointment, etc., of inspectors to investigate

ownership of a company.
327. Provisions applicable to investigation.

328 Power to require information as (o persons
interested in shares, ete.

329.

330.

Power to impose restrictions on shares, etc.

Savings for legal practitioners and bankers.

Part XI-FINANCIAL STATEMENTS AND AUDIT.

Accounting Records.

331.

332.

333.

334.

Companies to keep accounting records.
Place and duration of records.

Penalties for non-compliance with sections
331 and 332.

Directors' duty to prepare annual accounts.

Form and content of company individual and group
Sfinancial siatements.

33s.

336.

337.

338.

339.

340.

341.

Form and content of individual financial
statements.

Group financial statements of holding
company.’

Form and content of group financial state-
ment.

Meaning of "holding company" "subsidiary"
and wholly-owned subsidiary".

Additional disclosure required in notes to
financial statements.

Disclosure of loans in favour of directors
and connected persons.

Disclosure of loans, etc. to officers of the
company and statements of amount
outstanding,

Directors’ Report.

342.

343.

344.

Directors' report.

Signing of balance sheet and documents to
be annexed thereof.

Persons entitled to receive financial

statements as of right.

Dircctors' duty to lay and deliver financial
statements.
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346.  Penalty for non-compliance with
sectiont 345.

347 Default order in case of non-compliance.

348.  Penalty for laying or delivering defective
financial statements.

349, Shareholders' right to obtain copies of
financial statements.

Modified financial statements.

350. Entitlement to deliver financial statements
in modified form.

351 Qualification of a small company.
352. Modified individual financial statements.

353.  Modified financial statements of holding
company.

Publication of financial statements.

354. Publication by a company of full individual
or group financial statements.

R

355, Publication of abridged financial statements.

Stzppleme;tlary.

356. Power to alter accounting requirements.
CHAPTER 2-AUDIT. -

357. Appointment of auditors.

358. . Qualification of auditors.

359. Auditors' report.

360.  Auditors' duties and powers.

361. Remuneration of auditors.

362. Removal of guditors.

363.  Auditors' right to attend company's meetings.

364. Supplementary provisions relating to auditors.

365. Resignation of auditors.

366.  Right of resigning auditor to requisition
company meetings.

367. P‘owers of auditors in relation to subsidia-

368, Lisbility of auditors for negligence.

369.  False statements to auditors.

Part XII-ANNUAL RETURNS.

370. Annual retuns by company limited by
shares or guarantee.

371. Annual return by company ilaving shares
other than small company.

372. Annual return by small company.

373.  Annual return by company limited by
guarantee.

. 374, Time for completion of annual return.

375. ' Documents to be annexed to annual return.

376.  Certificates by private company and small
company in annual return.

377.  Exception in certain cases of unlimited
" companies and small companies from +

requirements of section 375.

378. Penalty for non-compliance.

Part XIII-DIVIDENDS AND PROFITS.”

380. Distributable profits. ‘

381.  Restrictions on declaration and payment of
dividends.

382. Unclaimed dividends.

383. Reserve and capitalisation.

384. Employees' shares and profit sharing.

385. Right of the shareholders to sue for

dividends.
386. Liability for paying dividend out of capital.

" Part XIV-RECEIVERS AND MAfJAGERS.

Appointment of Receivers and Managers.
387. Disqualification for appointment as a
receiver or manager.

388.  Power of the court to appoint cfficial recei-
ver for debenture holders and others.

389. Appointment of receivers and managers
bv the court.
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390. Receivers and managers appointed out of court.
391. Power of a receiver or manager appointed

out of court to apply to the court for directions.

392. Notification that a receiver or manager has
been appointed.

: T .
Duties, powers and lhabilities of receivers and managers.

393. Duties, powers, etc. of receivers and managers.

394 Liabilities of receivers and managers on
contracts. g

395.  Power of court to fix remuneration on application
of liquidator.

Procedure after appointment.

396. Provisions as to information where receiver or
manager appointed.

397. Special provisions as to statement submitted
to receiver.

Accounts by receiver or manager.
L

398. Delivery to Commussion of accounts of
‘recetvers arid managers.

Duty as to returns.

399. Enforcement of duty of receivers and managers
to make returns, etc.

Construction of references.

400. Construction of references to receiver and
manager.

Part XV-WINDING UP OF COMPANIES.
CHAPTER 1-PRELIMINARY.

Modes of Winding Up.

401. Modes of winding Up.
Contributories.

402. Liability as contributories of present and
past members.

403. Definition of contributory.
404. Nature of liability of contributory.
405. Contributonies in case of death of member.

406. Contributonies in case of bankruptey of
member.

CHAPTER 2-WINDING UP BY THE COURT
Jurisdiction.

407. Junsdiction as to winding up.

Cases in which company may be wound up by court

408. Circumstances in which companies mav be
wound up by court

409. Definition of inability to pay debts.

Petitions for winding up and effects thereof.

410. Provisions as to application for winding
up.

411 Powers of court on heaning petition.

4]2. Power to stay or restrain proceedings agannst
company.

413. Avoidance of dispositions of property, cte

afler commencement of winding up
-
414 Avoidance of attachments, etc.

Commencement opwinding up.

415. Commencement of a winding up by the
court.

Consequencies of winding up order.

416. Copy of order to be forwarded to Commus-
s10n.

417 Actions stayed on winding up order.

418. Ettect of winding up order.

Official receiver.

419 Detinition of official recerver

420. Statement of company's affairs to be
submitted to otheial recerver

421 Report by ofticial recerver
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Liguidators.

422 Appointment, remuneration and title of
liquidators.

423.  Custody of company's property.
424 Vesting of property of company in liquidator.
425, Powers of liquidator.

426. Liquidator to give information, etc. to official
receiver.

427. Exercise and control of liquidator's powers.

428.  Payments by liquidator into companies
liquidation accounts.

- 429, Audit, etc. of liquidators' account.
430. Books to be kept by liquidator.
431 Release of liquidator.

432. Control over liquidators. |

Committee of inspection special manager, etc.

433. Power to appoint committee of inspection
after meetings of creditors and others.

434, Powers, etc. of committee of inspection.
435. Powers where no committee of inspection
is appointed.

436. Power to appoint special manager.

437. Official receiver as receiver for debenture
holders, etc.

General Powers of Court in case of Winding Up

by Court.
438. Power to stay winding up.

439, Settlement of list of contributories and
application of assets.

440. Delivery of property to liquidator.

441. Payment by contributory to company and
set-off allowance.

442 Power of court to make calls.

443

444,

445,

446,

447.

448.

449.

450.

451.

452.

453.

454

Power to order payment into
companies liquidation account.

Order on contributory to be conclusive
evidence.

Power to exclude creditors not proving
in time.

Adjustment of nghts of contributories.

Inspection of books by creditors and
contributones.

Power to order costs of winding up to be
paid out of asscts.

Power to summon persons suspected of
having property of company, ctc

Power to order public examination of
promoters, elc.
Power to arrest absconding contributory

Powers of court cumulative.

Delegation to iquidator » certamn powers of
court.

Dissolution of company.

Enforcement of and appeals from orders.

455.

456.

Power to enforce orders.

Abpeals from orders.

CHAPTER 3-VOLUNTARY WINDING UP

Resolutions for and commencement of voluntary
winding up.

457.

458

459.

Circumstances in which company may bc
wound up voluntarily.

Notice of resolution to wind up voluntanly.
Commencement of voluntary winding up.

Consequencies of voluntary winding up.

460.

Effect of voluntary winding up on business,
etc. of company.
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461. Avoidance of transfer, etc. after commence-
ment of voluntary winding up.
Declaration of solvency.

462. Statutory declaration of solvency where
proposal to wind up voluntarily.

Provisions applicable 1o a members' voluntary
winding up.

463. Provisions applicable to members'
voluntary winding up.

464. Power to appoint, etc. liquidator.

465. Power to fill vacancy in office of liquidator.

466. Liqudator to call creditors' meeting on
msolvency.

467. Liquidator to call genéral meeting at end of
each year. "

468. Final meeting and dissolution.

469. Alternative provisions as to annual and final

meetings in insolvency cases.

470.  Books and accounts during members'
voluntary winding up.

Provisions applicablc to a creditor’s voluntary
winding up.

471. Provisions applicable to creditors' winding
up voluntanly. ‘

472. Meeting of creditors.

473. Appointment of liquidator and ceaser of
directors powers.

474. Appointment of committee of inspection.

475. Fixing of liquidators' remuneration.

476. Power to fill vacancy in the office of
liquidator.

477. Liquidator to call meetings of company and

others at the end of each year.

478. Final meeting and dissolution.

Provisions applicable 1o every voluntary
winding up. :

479, Provisions applicable to every voluntary
winding up.

480. Distribution of property of company.

481. Powers, etc. of liquidator in every voluntary
winding up.

482. Power of court to appoint, etc., liquidator.

483. Power to apply to court to determine
questions Or exXercise powers.

484. Costs of voluntary winding up.

485. Saving of rnights of creditors and contribu-
tories.

CHAPTER 4-WINDING UP SUBJECT TO
SUPERVISION OF COURT.

486. Power to order winding up subject to super-
vision.

487. Effect of petition for winding up subject
to supervision.

488. Application of sections 413 and 414.
489. Power cf court to appoint, etc. liquidators.
490. Effect of supervision order.

CHAPTER 5-PROVISIONS APPLICABLE TO
EVERY MODE OF WINDING UP.

491. Liquidator to give notice of appointment.
Proof and ranking of claims.
492. Debts of all descripiions may be proved.

493. Application of bankruptcy rules in certain
cases.

494 Preferential payments.

Effect of winding up on antecedent and other

transactions.

495.  Fraudulent preference.

496. Liabilities and rights of certain fraudulent
preferred persons.
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497. Avoidance of attachments, etc. on winding
up subject to supervision of the court.

498.  Effect of floating charge.
499.  Disclaimer of onerous property.

500. Restriction of rights of creditor asto
execution, etc. on winding up of company.

501.  Duty of sheriff as to goods taken in
execution.

Offences antecedent to or in-course of winding up.

502. Offences by officers-of company in -
liquidation. :

503. Falsification of bocks

504.  Frauds by officers of companies in liquidation.
505.  Liability where proper accounts not kept.

506.  Responsibility for fraudulent trading.

507.  Power of court to assess damages agamst
delinquent directors, etc.

508.  Prosecution of delinquent oﬂicers and members
of a company.

Supplementary provisions as to winding up.
509. Disqualification for appointment as liquidator.

510.  Cdrrupt inducement affecting appointment
as liquidator.

)

511.  Enforcement of duty of liquidator to make
returns, etc.

512.  Notification that a company is in liquidation.
513.  Exemption from stamp duty.

514.  Books of company to be evidence.

515.  Disposal of books, etc. of company.

516. Information as to pending liquidations and
disposal of unclaimed assets.

$i7.  Resolutions passed at adjourned meetings of

518.  Power to make over assets to employees.
Supplementary powers of court.

519. Meetings to ascertain wishes of creditors
and others.

520.  Judicial notice of signatures of officers
of court, etc.

521. " Judicial notice of signatures of certain
gov%mment officials.

522.  Special Commissioners for receiving
evidence.

- \

523.  Affidavits in Nigeria and elsewhere.

Provisions as to Dissolution.

524. Power of court to avoid dissolution of
oompany.

525. Power of Commission to strike off defunct
company.

526. Property of dissolved company to be
declared as bona vacantia.

Central accounts.
527.  Companies liquidation account defined.

528. Investment of surplus funds in government
- securities, etc.

529.  Separat€ accounts of particular estates.
R.elurm by officers of courts.

530.  Retumns by officers in winding up.
Accounts to be prepared annually. |

$31. . Annual accounts of company winding up

. and disposal.
' CHAPTER 6-WINDING UP OF UNREGISTERED

COMPANIES.
532. Winding up of unregistered company.

533.  Contributories in winding up of unregistered
company.

534. Power of court to stay or restrain procee-
dings.
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535.  Action, etc. stayed on winding up order.

536.  Provisions of this Part to be cummulative.
Part XVI-ARRANGEMENTS AND COMPROMISE.
.537.  Definition of 'arrangement'.

538.  Arrangement of sale of company's property
during members' voluntary winding up.

539.  Power to compromise with creditors and
members.

540. Information as to compromise with creditors
and members.

Part XVII-DEALINGS IN COMPANIES SECURITIES.

CHAPTER 1-PRELIMINARY.

541.  Administration of this Part by Securities and
Exchange Commission.

542.  Regulations.

CHAPTER 2-PUBLIC OFFER AND SALE OF
SECURITIES.

Invitation to the public.
543. Control of public invitations.

544 Public invitation to deposit money with
public companies.

545.  Meaning of "invitation to the public".

546.  Offers of sale deemed to be made by
the company.

Registration of securities.

347 Registration of securities and signing
of the inzistr tion statement.

551

552.

553.
554.

55s5.

556.

557.

558.

559.

560.

Application of provisions relating to
prospectus in certain cases.

Prohibition of issue, etc. of certain notices,
circulars and advertisements.

Exemption certificate and effect.

Expert's staternent in prospectus.

Prospectus on invitation to the public
to acquire or dispose of securities.

General and restricted invitation to the
public.

Registration of prospectus.

Contract in prospectus, etc. not to be
varied without leave.

Document with offer of securities for sale
to be deemed a prospectus.

Interpretation as to prospectus statements.

Statement in lieu of prospectus.

561.

Form of statement in lieu of prospectus.

Civil and Criminal liability in respect of prospectus
and statement in lieu of prospectus.

562.

563.

564.

Civil liability for mis-statement in

prospectus.
Cniminal liability for mis-statement in

prospectus.

Criminal liability in respect of in heu
of prospectus.

Allotment of securities in pursuance of prospectus.

565.

566.

567.

Allotment Committee.
Opening of subscription lists.

No allotment unless minimum subscription
received.

Application of moneys to be hexi n trust

Daihment,
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571.

572.

573.

574.

Action for rescission.

Allotment of securities, etc. and dealing
on stock exchange.

Bank shares to be issued by way of public
offer.

Retumn of surplus moneys to subscribers,
etc.

CHAPTER 3-UNIT TRUST.

575. Definition of certain words used in this
Chapter.

576.  Authorisation of unit trust scheme.

577.  Registration of units.

578.  Approval by Commission of alteration
of trust deed or change of name of scheme.

579.  Revocation of authorisation of unit trust
schemes.

580.  Prospectus documents on unit trust scheme.

581.  Civil liabilities arising from prospectus.

582.  Redemption of units.

583.  Prohibition of certain transactions and
profits by managers under unit trust schemes.

584.  Liability of trustees under unit trust schemes.

585.  Audit of accounts of unit trust schemes and
annual general meeting.

586.  Price of units.

587. Investments.

588.  Information in relation to unit trust schemes.

589.  Inspection and investigation.

CHAPTER 4-RECONSTRUCTION.

MERGERS AND TAKE OVERS OF COMPANIES.

590.

Meaning of certain words used in this Chapter.

591.

592.

593.

Reconstruction and merger of companies.

Power to acquire shares of dissenting
shareholders.

Dissentient's nights to compel acquisition
of his shares.

Take-over bids.

594. Take-over bid.

595. Person making a take-over bid.

596. Authority to proceed with take-over bid.

597. Registration of copy of proposed bid.

598. Requirements as to bid under take-over bid.

599.  Corporation making take over bid.

600. Despatch of bid to shareholders, ctc.

601. Arrangement for funds.

602. Directors' circular.

603.  Experts’ opinion.

604.  Bid for all shares.

605.  Bid for less than all shares.

606.  Provisions applicable to every bid.

607. Commission’s duty in relation to certain
instruments.

608.  Acquisition of shares of dissenting share-
holders.

609.  Procedure where dissenting offerec makes
election.

610.  Duties of offeree company.

611.  General provisions as to payments.

612.  Rights of remaining share holders.

613.  Offences.

HAPTER 5-INSIDER TRADING.
' 614,  Meaning of certain words used in this

Chs
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615.

Prohibition on dealing in securities by
insiders.

616. Abusg of information obtained in official
capacity.

617. Actions not prohibited by S. 615 dealings in
securities by insiders.

618. Trustees and personal representatives.

619. Effect of contravention.

620.  Civil liability of insider, etc.

621. Penalty for contravention.

CHAPTER 6-MISCELLANEOUS.

622. General penalty.

623.  Inspection of documents.

Part XVIII-MISCELLANEOUS AND SUPPLEMENTAL.

Application of this Part of this Decree.

624.  Application of this Part of this Decree.

625. Decree to over-ride memorandum, articles, etc.

626.  Application of Decree to companies under
former enactments.

627.  Application of Decree to companies registered
but not formed.

628.  Application of Decree to unlimited comparfies
under former enactments.

629. Restricted application of Decree to unregistered
companies.

Administration.

630.  Registered and head office of company.,

631.  Publication of name by company.

‘632. Fees.

633.  Form of register, etc.

634.  Inspection, etc., of documents kept

by the Commission.

635.

636.

Rules of court for winding up of companies,
efc. .

Certain companies to publish statement
in prescribed form.

Legal proceedings, etc.

637.  Prosecution of offences.

638.  Production, etc., of books where offences
suspected.

639.  Costs in actions by certain limited compa-
nies.

640.  Saving for privileged communications.

641.  Power of court to grant relief in certain
cases.

642.  Penalty for improper use of certain words.

643.  Penalty for false statements.

644.  Extended effect of penalty for offence of
fraudulent trading.

645.  Application of fines.

646.  Application by the Commission to the Court
for directions.

647.  Schedules, Tables and Forms, alteration and
application.

648.  Enforcement of duty of company to make
returns to Commission.

649.  Power of company to provide for employees
on cessation or transfer of business.

650.  Interpretation of certain words used in
PART A of this Decree.

651.  Repeal and Savings.

PART B-BUSINESS NAMES.

652.  The Commission to adminisier Business
Names, etc.

653.  Establishment of business names' registry
in each State.

654 Appaintment of Registrar and other
officers.
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655.

656.
657.
658.
659.
660.
~ 661.
662.
663.
664.
665.
666.
657.
668.
669.
670:

671.

672.

Functions of Registrar and Assistant
Registrar.

Registration of business names.

Procedure for registration.

Entry of business names in the register.

Certificate of registration.

Registration of changes.

" Removal of name from regjster.

Prohibited and restricted names.
Searches.

Copies of entries in registers.
Publication of true name.
Liability of person in default.
Offences and penalties.
Regulations.

Validity of previous registration.
Annual Returns,

Interpretation of words used in this
PART.

Repeal of 1961 No. 17.

PART C-INCORPORATED TRUSTEES.

673.

674.

675.

676.

6717.

678.

679.

Incorporation of Trustees of certain
communities, bodies and associations.

Method of application.
Qualification of trustees.
Constitution.

Advertisement and objections.
Registration and certificate.

Effect of registration and certificate.

680.  Changes of names or objects.

681.  Alteration of provisions of the constitution.

682.  Replacement and appointment of additional
trustees.

683.  Changes in contravention of certain provi-
sions of this part of this Decree.

684.  Council, committee or governing body.

685.  Exercise of powers of trustee.

686.  Application of income and property.

687. Common seal.

688.  Contract of corporate body.

689.  Documents and inspection.

690.  Annual returns.

691.  Dissolution of a corporate body formed
under this Decree.

692.  Regulations.

693.  Interpretation of words used in this PART.

694.  Repeal of Cap 98.

695.  Validity of previous registrations.

PART D-CITATION.

696.  Citation.
SCHEDULES.
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Decree No. 1

Commencement.

January, 1990

THE FEDERAL MILITARY GOVERNMENT hereby decrees as follows :-

PART A - COMPANIES
PART -1.co '

Establishment of 1. (1)  There is hereby established under this Decree, a body to be known as the
Corporate ‘ CorporateAffairs Commission (in this Decree referred to as the Commission®).
Commision (@  The Commission shall be:

(a) a body corporate with perpetual succession and a common seal;

®) capable of suing and being sued in its corporate name, and

(c) capable of acquiring, holding or disposing of any property, movable or

immovable, for the purpose of carrying out its functions.

(3)  The headquarters of the Commission shall be situate in the Federal Capital
Termritory, Abuja, and there shall be established an office of the Commission in cach

State of the Federation.
Membership 2. The Commission shall consist of:-
of the
Commission.
(a) a Chairman who shall be appointed by the President, and Commander in-

®

(©)

@

(¢)

®

Chief of the Armed Forces on the recommendation of the Minister, being a
person who by reason of his ability, experience or specialised knowledge of
corporate, industrial, commercial, financial or conomic matters or of

“business or professional attainment would in his opinion be capable of
. making outstanding contributions to the work of the Commission;

one representative of the business community, appointed by the Minister
on the recommendation of the Nigerian Association of Chambers of

Commerce, Industries, Mines and Agriculture.
\

one representative of Labour, appointed by the Minister on the
recommendation of the Nigerian Labour Congress;

one representative of the legal profession, appointed by the Minister on the
recommendation of the Nigerian Bar Association.

one representative of the accountancy profession, appointed by the Minister
after necessary consultation with the institute of Chartered Accountants of
Nigeria or any Similar body.

one representative of the Manufacturers Association of Nigeria, appointed
by the Minister on the recommendation of the Association.
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Tenure of 3. 9]
office
2)
3)
Remunerations

and Allowances. 4.

Proceedings of
the Commission 5. 1)
1964 No.1.

)

® one representative of the Nigenan Association of Small Scale Industrialists,
appointed on the recommendation of the Association.

(h) one representative of the Institute of Chartered Secretaries and Administrators,
appointed by the Minister on the recommendation of the Institute.

@) one representative of the Securities and Iixchange Commission not below
the grade of Director or its equivalent.

()] one representative each of the following Federal Ministries that is -
) Trade and Tourism,
(1) Finance and Economic Development,
(1) Justice,
v) Industry,
{v) Internal Affairs, and
&) The Registrar-General of the Commussion.

A person appointed as a member of the Commission (not being an ex-officio member)
shall hold office for five years and shall be eligible for reappointment for one further
term of five years. - — el

cAW@» o Bugs "~ Fqes wR mﬁv
The members of the Commission, except the Registrar-General shall be part ume
members, of the Commuission.

Any member of the Commission shall cease to hold office if:-

(a) he becomes of unsound mind or is incapable of carrying out his duties:

(b) he becomes bankrupt or has made arrangement with his creditors.

(c) he is convicted of felony or any offence involving dishonesty,

d) he is guilty of serious misconduct relating to his duties; or

) in the case of a person possessed of professional qualifications, he 15

disqualified or suspended (other than at his own request) from practicing
his profession in any part of Nigeria by the order of any competent
authority made in respect of him personally.

Members of theCommission appointed under section (2) (a), (b), (€),(d),(e),(f), (g) and
(h) shall be paid such remuneration and allowance as the President and Commander
in-Chief of the Armed Forces may, from time to time, direct.

Subject to this section and section 26 of the Interpretation Act 1964, the Commission
may make standing orders regulating its proceedings.

The Chairman shall preside at every meeting of the Commission but, in his absence
the members present shall elect one of their number present to preside at the meeting.
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3) The quorum for meetings of the Commission shall be five,\excluding persons appoimed)
~urider paragraph (h) (i) or (j) of s&ction 2 of this Deciee.~ &
y‘é @ The Commission may appoint any of its officers to act as Secretary at any of its
meetings.

Discicsure of

interest, 6. )] A member of the Commission who is directly or indirectly interested in any company
or enterprise, the affairs of which are being deliberated upon by the Commission or
is interested in any contract made or proposed to be made by the Commission, shall,as
soon as possible after the relevant facts have come to his knowledge, disclose the
nature of his interest at a meeting of the Commission.

) A disclosure under subsection (1) of this section shall be recorded in the minutes
of the Commussion and the member shall:-

(ay not take part after such disclosure in any deliberations or decision of the
Commission with regard to the subject matter in respect of which his
interest is thus disclosed;

) be excluded for the purpose of constituting a quorum of the Commission
for any such deliberation or decision.

Functions of 7. )] The functions of the Commission shall be to:-

the Commission.
(a) subject to section 541, administer this Decree including the regulation and

supervision of the formation, incorporation, registration, management and
winding up of companies under or pursuant to this Decree;

(b) establish and maintain a companies registry and office in the States of the
Federation suitably and adequately equipped to discharge its functions
under this Decree or any other law in respect of which it 1s charged with
responsibility;

©) ‘arrange or conduct an investigation into the affairs of any company, where
the interest of the shareholders and the public so demand.

- (d) perform such other functions as may be specified by any Decree or
enactment; and

©) undertake such other activities as are necessary or expedient for giving
full effect to the provisions of this Decree.

1988 2 Nothing in this section shall affect the powers, duties or jurisdiction of the Securities

No.29. and Exchange Commission under the Securities and Exchange Commission Decree
’ 1988.

Appointment 8. N There shall be appointed by the Commission, a Registrar-General who sha]l be

of Registrar- qualified to practise as a legal practitioner in Nigeria and has been so qualified

General. for not less than 10 years and in addition, has had experience in company law

practice or administration for not less than 8 years.
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Appointment
of Staff.

Right to
to appear
1n court.

Service 1n the
Commussion to

be pensionable.

1979 No.102.

Funds of the
Commission.

Expenditure
of the
Commission.

Annual|
accounts,
audit and
estimates.

10.

11.

14.

Ko

3

(a)
(b)

©

@

(e)

M

2)

The Registrar-General shall be the chief executive of the Commission and shall be
subject to the directives of the Commission and shall hold office on such terms and
conditions as may be specified in his letter of appointment and on such other terms and
conditions as may be determined, from time to time, by the Commission with the
approval of the National Council of Ministers.

The Registrar-General shall be the accounting officer for the purpose of controlling
and disbursing amounts from the fund established pursuant to section 12 of this Decree.

The Commission may appoint such other staff as it may deem necesarry for
the efficient performance of the functions of the Commission under or pursuant to
this Decree.

Notwithstanding the provisions of any enactment to the contrary a person
appointed to the office of Registrar-General under section 8 of this Decree

or a person appointed under section 9 of this Decree who is a legal practitioner shall,
while so appointed, be entitled to represent the Commission as a legal practitioner
for the purpose and in the course of his employment.

Service in the Commission shall be approved service for the purpose of the
Pensions Act 1979 and accordingly, officers and other persons employed in the
Commission shall in respect of their service in the Commission be entitled to pen-
sions, gratuities and other retirement benefits enjoyed by persons holding equiva-
lent grades in the public service of the Federation, so however that nothing in this
Decree shall prevent the appointment of a person to any office on terms which
preclude the grant of a pension and gratuity in respect of that office.

The Commission shall establish a fund which shall consist of such sums as may
be allocated to it by the Federal Military Government and such other funds as may
accrue to it in the discharge of its functions. '

The Commission may, from time to time, apply the proceeds of the fund
established in pursuance of section 12 of this Decree -

to the cost of administration of the Commission;

for re- imbursing members of the Commission or any committee set up by the
Commission for such expenses as may be authorised or approved by the
Commission, in  accordance with the rate approved in that behalf by the National

Council of Ministers;

to the payment of salaries, fees or other remuneration or allowances, pensions and
gratuities payable to the employees of the Commission;

for the maintenance of anv property acquired or vested in the Commission; and

for, and in connection with, all or any of the functions of the Commission under this
Dec:ce.

The Commission shall keep proper accounts and proper records in relation thereto
and shall prepare in respect of each year a statement of accounts in such form as

the Naational Council of Ministers may direct.

The accounts of the Commission shall be audited not later tha}n 6 mopt\hs after the
end of year by auditors appointed by the Commission from the list and in accordance
with guidelines supplied by the Auditor-General of the Federation; and the fees of the

auditors and the expenses of the audit generally shall be paid from the funds of the
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Annual
Report

Regulations.

>

Meaning of
certain words
used in this
Part.

Rights 10
form a
Company.

Partnership

etc. of more

than 20 members
when permitted.

(3)
15.
16.

(a)

)

(<)

L @
17.

The Commission shall cause to be prepared, not later than 30th September in each
year, an estimate of the expenditure and income of the Commission dunng the next
succeeding year and when prepared they shall be submitted through the Minmister
for approval by the National Council of Mimisters.

The Commussion shall, not later than 30th June in each year, submut to the National
Council of Ministers, a report on the activitics of the Commussion dunng the
immediately preceeding year and shall include in such report, the audited accounts
of the Commusston

The Minister may with the approval of the National Council of Mimsters make )
regulations generally for the purpose of this Decree and in particular. without /

prejudice to the generahiy —of the toregoing provisions: make regulations -
prescribing the forms, returns and other information required under this Decree,
prescribing the procedure for obtaining any information required under this Decree.

requiring returns to be made within the period specified therein by any compam
or enterprise to which this Decree applies:

prescribing any fees pavable under this PART, that 1s, PART A of this Decree ><
In this part of this Decrec:-

"Chairman” means the Chairman of the Commssion and "Member” means any member
of the Commussion including the Chairman

PART II - INCORPORATION OF COMPANIES AND INCIDENTAL MATTERS

18.

19. H

(2)

CHAPTER | - FORMATION OF COMPANY.

As from the commencement of this Decree, any two or more persons may form
and incorporate a company by camplving with the requirements of this Decrece

in respect of registration of such company

No company, association, or partnership consisting of more than 20 persons shall
be formed for the purpose of carrving on any business for profit or gain by the
company, association, or partnership, or by the individual members thereof, unless
it is registered as a company under this Decree, or is formed in pursuance of some
other enactment in force i Nigena.

Nothing in this section shall apply to -

(a) any co-operative society registered under the provisions of any cnactments
in force in Nigena: or

(b) any partnership for the purpose of carrving on practice -
€] as legal practitioners, by persons each of whom is a legal practitioner. or

(1) as accountants by persons each of whom 1s entitled by law to practise as
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3)

Capacity of 20. )
individual to
form company.

(2)

3)

®
Types of 21 (H
Companies.

@)
Private 22. "
Companies.

an accountant.

If at any time the number of members of a company, association or partnership
exceeds 20 in contravention of this scction and it carmies on business for more than
l4daywhilethe contravention continues, every person who i1s a member of the
company, association or partnership during the time that it so carries on business afler
those 14 days shall be liable to a penalty of =N=25 for everv dav duning which the
default continues.

Subject to subsection (2) of this sectioh, an individual shall not ;oin in the formation
of a company under this Decree if -

(a) he 1s less than 18 vears of age; or

(h) he is of unsound mind and has been so found by a court in Nigena or
clsewhere: or

(©) he 1s an undischarged bankrupt. or

(d) he 1s disqualified under section 254 of this Deeree from beng a directon
of a company

A person shall not be disqualified under paragraph (a) of subscction (1) of this
section, 1f two other persons not disqualified under that subsection have subseribed
to the memorandum.

A corporate bodv in hquidation shall not jomn 1n the formation of a company unde
this Decree.

Subject to the provisions of any enactment regulating the nights and capacity of
aliens to undertake or participate i trade or business, an alien or a foreign compan
may join in forming a company

An incorporated company mav be cither a company -

(a) having the habihity of its members hnuted by the memorandum to the amount.
"a company himited by shares™: or

b) having the liability of tts members hmited by the memorandum to such
amount as the members may respectively thereby undertake to contribute

to the assets of the companyv 1n the event of its being wound up (in this
Decree termed a company imited by guarantee), or

(©) not having anv limit on the hability of its members (in this Decree termed
"an unlimited company”).

A company of any of the foregoing tvpes may cither be a private or a pubhc
comapny.

A private company is one which is stated in its memorandum to be a pnivate com-
pany.

Every private company shall by its arucles restrict the transfer of its shares
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4
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Consequences 23 (N
of default in

complying with

conditions

constituting a

private company.

(2)

Public company. 24.

Unlimited 25.
company to

have a share

capital.

Company 26. H
Limited by
and Guarantee.

)

The total number of members of a private @>mpany shall not exceed 50, not including
persons who are bona fide in the employment of the company, or were while in that
employment and have continued after the determination of that  employment to be,
members of the company.

Where two or more persons hold one or more shares in a company jointly, they shall
for the purpose of subsection (3) of this section, be treated as a single member.

A private company shall not unless authorised by law invite the public to -

(a) subscribe for any shares or debentures of the company; or
(b) deposit money for fixed periods or payable at call, whether or not bearing
interest.

Subject to subsection (2) of this section, where default is made in complying with
any of the provisions of section 22 of this Decree in respect of a private company,
the company shall cease to be entitled to the privileges and exemptions conferred
on private companies by or under this Decree and this Decree shall apply to the
company as if it were not a private company.

If a court on the application of the company or any other person interested, is satisfied
that the failure to comply with the provisions of section 22 of this Decree was
accidental or due to inadvertence or to some other sufficient cause, or that on other
grounds 1t 1s just and equitable to grant relief, the court may, on such terms and
conditions as may seem to it to be just and expedient, order that the company be
relieved from the consequences mentioned in subsection (1) of this section.

Any company other other than a private company shall be a Public company and its
memorandum shall state that it is a public company.

As from the commencement of this Decree, an unlimited company shall be regis-
tered with a share capital, and where an existing unlimited company is not registered
with a share capital, it shall, not later than the appointed day, alter its memorandum
so that it becomes an unlimited company having a share capital not below the
minimum share capital permitted under section 99 of this Decree.

Where a E:ompany is to be formed for promoting commerce, art, science, religion,
sports, culture, education, research, charity or other similar objects, and the income
property of the company are to be applied solely towards the promotion of its objects
and no portion thereof is to be paid or transferred directly or indirectly to the members
of the company except as permitted by this Decree, the company shall not be
registered as a company limited by shares, but may be registered as a company limited
by guarantee.

As from the commencement of this Decree, a company limited by guarantee shall not
be registered with a share capital; and every existing company limited by guarantee
and having a share capital shall, not later than the appointed day, alter its
memorandum so that it becomes a company limited by guarantee and not having a

share capital.
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In the cae of a company limited by guarantee, every provision in the memorandum or
articles or in any resolution of the company - purporting to give any person a

right to participate in the divisible profits of the company otherwise than as a member
or purporting to divide the company’s undertaking into shares or interest shall be void.

A company limited by guarantee shall not be incorporated with the object of carrying
on business for the purpose of making profits for distribution to members.

If any company limited by guarantee carmes on business for the purpose of dnstnbutmg
profits, all officers and members thereof who are congnisant of the fact that it is so
carrying on business shall be jointly and severally liable for the payment and
discharge of all the debts and liabilities of the company incurred in carrying on such
business, and the company and every such officer and member shall be liable to a
fine not exceeding =N=100 for every day dunng which it carries on such
business.

The total liability of the members of a company limited by guarantee to contribute
to the assets of the company in the event of its being wound up shall not at any time
be less than =N=10,000.00

Subject to compliance with subseetion (5) of this section the articles of association
of a company limited by guarantee may provide that members can retire or be
excluded from membership of the company.

If in breaeh of subsection (6) of this section, the total liability of the members of

~ any company limited by guarantee shall at anytime be less than =N=10,000.00 every -

director and member of the company who is cognisant of the breach shall be liable
to a fine of =N=50 for every day during which the default continues.

If, upon the winding up of a company limited by guarantee, there remains after the
discharge of all its debts and liabilities any property of the company, the same shall
not be distributed among the members but shall be transferred to some other
company limited by guarantee having objects similar to the objccts of the company
or applied to some charifable object and such other company or charity shall be
determined by the members prior to dissolution of the company.
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MEMORANDUM OF ASSOCIATION

The memorandum of every company shall state -

(a) the name of the company;

®) that the registered office of the company shall be situated in Nigeria,

(c) the nature of the business or businesses which the company is authorised
to carry on, or, if the company is not formed for the purpose of carrying
on business, the nature of the object or objects for which it is established,;

() the restriction, if any, on the powers of the company,
(e) that the company is a private or public company, as the case may be;

4] that the liability of its members is limited by shares or by guarantec or is
unlimited, as the case may be.

If the company has a share capital -

(a) the memorandum shall also state the amount of authorised share capital,
not being less than =N=10,000.00 in the case of a private company and
=N=500,000.00 inthe case of a public company, with which the company
proposes to be registered, and the division thereof into shares of a fixed
amount; .

®) the subscribers of the memorandum shall take among them a total number
of shares of a value of not less than 25 percent of the authorised share capital,
and

(c) each subscriber shall write opposite to his name the number of shares he
takes.

A subscriber of the memorandum who holds the whole or any part of the shares
subscribed by him in trust for any other person shall disclose in the memorandum
that fact and the name of the beneficiary.

The memorandum ef a company limited by guarantee shall also state that -

(8) the income and property of the company shall be applied solely towards
the promotion of its objects, and that no portion thereof shall be paid or
transferred directly or indirectly to the members of the company except
as permitted by or under this Decree; and

®) each member undertakes to contribute to the assets of the company in the
event of its being wound up while he is a member or within one year after
he ceases to be a member, for payment of the debts and liabilities of the
company, and of the costs of winding up, such amount as may be required
not exceeding a specified amount and the total of which shall not be less
than =N=10,000.00.

The memorandum shall be signed by each subscriber in the presence of at least one
witness who shall attest the signature.

The memorandum shall be stamped as a deed.
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Subject to the provisions of section 27 of this Decree, the form of a memoran-
dum of association of -

(a) a company limited by shares,
(b) a company limited by guarantee; and
©) an unlimited company,

shall be as specified in Tables B, C, and D respectively in Schedule 1 to this Decree,
or as near that form as circumstances admit.

NAME OF COMPANY
The name of a private company limited by shares shall end with the word "Limited".

The name of a public company limited by shares shall end with the words "Public
Limited Company”.

The name of a company limited by guarantee shall end with the words "(Limited
by Guarantee)” in brackets.

The name of an unlimited company shall end with the word "Unlimited".

A company may use the abbreviations "Ltd", "Pic" "(Ltd/Gte)" and "Ultd" for the
words "Limited”, "Public Limited Company”, "(Limited by Guarantee)" and
“Unlimited” respectively in the name of the company.

No company shall be registered under this Decree by 2 name which -

(a) 1s identical with that by which a company 1n existence is already registered,
or so nearly resembles that name as to be calculated to deceive, except
where the company in existence is in the course of being dissolved and
signifies its consent in such manner as the Commission requires; or

(b) contains the words "Chamber of Commerce" unless it is a company limited
by guarantee, or

() in the optnion of the Commission is capable of misleading as to the nature
or extent of its activities or is undesirable, offensive or otherwise contrary
to public policy; or

(d) in the opinion of the Commission would violate any existing trade mark or
business name registered in Nigeria unless the consent of the owner of the
trade mark or business name has been obtained.

Except with the consent of the Commission, no company shall be registered by a
name which -

(a) includes the word "Federal”, "National", "Regional", "State",
"Government", or any other word which in the opinion of the Commission
suggests or s calculated to suggest that it enjoys the patronage of the

- Government of the Federation or the Government of a State in Nigeria, as
the case may be, or any Ministry or Department of Government; or

contains the word "Municipal” or "Chartered" or in the opinion of the Cammsan
suggests, or 1s calculated to suggest, connection with any municipality or other local
authority’, or
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(c) contains the word "Co-operative” or the words "Building Society"; or
(d contains the word "Group” or "Holding".

If a company, through inadvertence or otherwise, on its first registration or on

its registration by a new name, is registered under a name identical with that by
which a company in existence is previously registered, or so nearly resembling it as
to be likely to deceive, the first-mentioned company may, with the approval of the
Commussion, change its name; and if the Commission so directs within six months of
its being registered under that name, the company concerned shall change its name
within a period of six weeks from the date of the direction or such longer period as the
Commission may allow.

If a company makes default in complying with a direction under subsection (1) of
this section, it shall be liable to a fine of =N=25 for every day during which the
default continues.

Any company may, by special resolution and with the approval of the Commission
signified in writing, change its name:

Provided that no such approval shall be required where the only change in the name
of a company is the substitution of the words "Public Limited Company” for the
word "Limited" or vice versa on the conversion of a private company into a public
company or a public company into a private company in accordance with the
provisions of this Decree.

Nothing in this Decree shall preclude the Commission from requiring a company
to change its name if it is discovered that such a name conflicts with an existing trade
mark or business name registered in Nigeria prior to the registration of the company
and the consent of the owner of the trade mark or business name was not obtained.

Where a company changes its name, the Commission shall enter the new name on
the register in place of the former name, and issue a certificate of incorporation
altered to meet the circumstances of the case.

The change of name shall not atfect any rights or obligations of the company, or render
defective any legal proceedings by or against the company, and any legal proceedings
that could have been continued or commenced against it or by it in its former name
may be continued or commenced against or by it in its new name,

Any alteration made in the name under this section shall be published by the
Commission in the Gazette.

A certificate or publication in the Gazette under this section shall be evidence of
the alteration to which it relates.

The Commission may on written application and on payment of the prescribed fee
reserve a name pending registration of a company or a change of name by a company.

Such reservation as is mentioned in subsection (1) of this section shall be for such
period as the Commission shall think fit not exceeding 60 days and during the period
of reservation no other company shall be registered under the reserved name or
under any other name which in the opinion of the Commission bears too close

a resemblance to the reserved name.
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ARTICLES OF ASSOCIATION.

There shall be registered with the memorandum of association articles of associa-
tion signed by the subscribers to the memorandum of association, and prescribing
regulations for the company.

The form and contents of the articles of association of a public company having

a share capital, a private company having a share capital, a company limited by
guarantee and an unlimited company shall be as in Parts I, II, III, and IV respectively
of Table A in Schedule 1 to this Decree with such additions, omissions or alterations
as may be required in the circumstances.

In the case of a company limited by guarantee, the articles of associatien shall

state the number of members with which the company proposes to be registered for
the purpose of enabling the Cowunission to determine the fees payable on
registration.

The articles of association shall -

(a) be printed;

(b) be divided into paragrabhs numbered consecutively; and

(©) be signed by each subscriber of the memorandum of association in the
presence of at least one witness who shall attest the signature.

The articles shall bear the same stamp duty as if they were contained in a deed.
REGISTRATION OF € OMPANIES.

As from the commencement of this Decree, a company shall be formed in the
manner set out in this section.

There shall be delivered to the Commission -

(a) the memorandum of association and articles of association complying
with the provisions of this Part of this Decree;

(b) the notice of the address of the registered office of the company and the
head office if different from the registered office:

Provided that a postal box address or a private bag address shall not be
accepted by the Commission as the registered office;

(©) a statement in the prescribed form containing the list and particulars
together with the consent of the persons who are to be the first directors of
the company,

(d) a statement of the authorised share capital signed by at least one director;
and

(e) any other document required by the Commission to satisfy the requirements

of any law relating to the formation of a company.
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Provided that where the Commission refuses a declaration, it shall within 30 days
of the date of receipt of the declaration send to the declarant a notice of its refusal
giving the grounds of such refusal.

The Commission shall register the memorandum and articles unless in its opinion-
(a) they do not comply with the provisions of this Decree; or

(b) the business which the company is to carry on, or the objects for which it
is formed, or any of them are illegal; or

(c) any of the subscribers to the memorandum is incompetent or disqualified
in accordance with section 20 of this Decree; or

@) there is non-compliance with the requirement of any other law as to
registration and incorporation of a company; or

(e) the proposed name conflicts with or is likely to conflict with an existing
trade mark, or business name registered in Nigenia.

Any person aggrieved by the decision of the Commission under subsection (1) of
this section, may give notice to the Commission requiring it to apply to the court
for directions and the Commission shall within 21 days of the receipt of such notice
apply to the court for the directions.

The Commission may, in order to satisfy itself as provided in subsection (1) (c) of
this section, by instrument in writing require a person subscribing to the
memorandum to make and lodge with the Commission, a statutory declaration to
the effect that he is not disqualified under section 20 of this Decree from joining
in forming a company.

Steps to be taken under this Decree to incorporate a company shall not include any
invitation to subscribe for shares or otherwise howsoever on the basis of a

prospectus.

Upon registration of the memorandum and articles, the Commission shall certify
under its seal -

(a) that the company is incorporated,

(b) in the case of a limited company, that the liability of the members is limited
by shares or by guarantee; or :

(c) in the case of an unlimited company, that the liability of the members is
unlimited; and

d) that the company is a private or public company, as the case may be.

The certificate of incorporation shall be prima facie evidence that all the

requirements of this Decree in respect of registration and of matters precedent and

incidental to it have been complied with and that. the association is a company
authorised to be registered and duly registered under this Decree.



Companies and Allied Matters 1990 No.l A34

Effect of
registration.

Powers of
companies.

Effects of
ultra vires acts.

37.

38

39.

M

@

M

2

3

00

&)

As from the date of incorporation mentioned in the certificate of incorporation, the
subscriber of the memorandum together with such other persons as may, from time
to time, become members of the company, shall be a body corporate by the name
contained in the memorandum, capable forthwith of exercising all the powers and
functions of an incorporated company including the power to hold land, and having
perpetual succession and a common seal, but with such liability on the part of the
members to contribute to the assets of the company in the event of its being wound up
as is mentioned in this Decree. .

CAPACITY AND POWERS OF COMPANIES.

Except to the extent that the company's memorandum or any enactment otherwise
provides, every company shall, for the furtherance of its authorised businéss or
objects, have all the powers of a natural person of full capacity.

A company shall not have or exercise power either directly or indirectly to make a
donation or gift of any of its property or funds to a political party or political
association, or for any political purpose; and if any company, in breach of this
subsection makes any donation or gift of its property to a political party or political
association, or for any political purpose, the officers in default and any member who
voted for the breach shall be jointly and severally liable to refund to the company the
sum or value of the donation or gift and in addition the company and every such
officer or member shall be guilty of an offence and liable to a fine equal to the amount
or value of the donation or gift.

A company shall not carry on any business not authorised by its memorandum and
shall not exceed the powers conferred upon it by its memorandum or this Decreee.

A breach of subsection (1) of this section, may be asserted in any proceedings under
sections 300 to 313 of this Decree or under subsection (4) of this section.

Notwithstanding the provisions of subsection (1) of this section, no act of a company
and no conveyance or transfer of property to or by a company shall be invalid by
reason of the fact that such act, conveyance or transfer was not done or made for
the furtherance of any of the authorised business of the company or that the
company was otherwise exceeding its objects or powers.

On the application of -
(a) any member of the company; or

(®) the holder of any debenture secured by a floating charge over all or any
of the company's property or by the trustee of the holders of any such
debentures, the court may prohibit by injunction, the doing of any act or
the conveyance or transfer of any property in breach of subsection (1) of
this section.

If the transactions sought to be prohibited in any proceeding under subsection (4)
of this section are being, or are to be performed or made pursuant to any contract
to which the company is a party, the court may, if it deems the same to be equitable
and if all the pasties to the contract are parties to the proceedings, set aside and
prohibit the perfermance of such contract, and may allow to the company or to the other
parties to the contract, such contract compensation for any loss or damage sustained
by them by reason of the setting aside or prohibition of the performance of such
contract but ne compensation shall be allowed for loss or anticipated profits to be
derived from the performance of such contract.

-
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Where there is provision in the memorandum of association of a company restricting
the powers and capacity of the company to carry on its authorised business or object,
the restriction, may be relied on and have effect only for the purpose of -

(a) proceedings against the company by a director or member of the company,
or where the company has issued debentures secured by a floating charge
over all or any of the company's property, by the holder of any of the
debentures or the trustee for the holders of the debentures; or

®) proceedings by the company or a member of the company against the
present or former officers of the company for failure to observe any such
restrictions; or

(©) proceedings by the Commission or a member of the company to wind up
the company; or

(d proceedings for the purpose of restraining the company or other person
from acting in breach of the memorandum or directing the company or such
person to comply with the same.

A person may not in proceedings referred to in subsection (1) (a), (b), or (c), of this
section, rely on the restriction of the power or capacity of the company contained
in the memorandum in any case where he voted in favour of, or otherwise expressly
or by conduct agreed to the doing of an act by the company or the conveyance by
or to the company of property which, it is alleged in the proceedings, was or would
be contrary to such a restriction.

Subject to the provisions of this Decree, the memorandum and articles, when regis-
tered, shall have the effect of a contract under seal between the company and

its members and officers and btween the members and officers themselves whereby
they agree to observe and perform the provisions of the memorandum and articles,
as altered from time to time in so far as they relate to the company, members or

officers as such.

All money payable by any member to the company under the memorandum or
articles shall be a debt due from him to the company and shall be of the nature of

a speciality debt.

Where the memorandum or articles empower any person to appoint or remove any
director or other officer of the company, such power shall be enforceable by that
person notwithstanding that he is not a member or officer of the company.

In any action by any member or officer to enforce any obligation owed under the
memorandum or articles to him and any other member or officer, such member or
officer, may if any other member or officer is affected, by the alleged breach of such
obligation with his consent, sue in a representative capacity on behalf of himself
and all other members or officers who may be affected other than any who are
defendants and the provisions of Part X of this Decree shall apply.

MEMBER'S RIGHT TO COPY OF MEMORANDUM AND ARTICLES.

A company shall, on being so required by any member, send to him a copy of the
memorandum and of the articles, if any, and copy of any enactment which alters

the memorandum, subject tc payment, in the case of a copy of the memorandum
and of the articles, of =N=20 or such less sum as the company may prescribe and
in the case of a copy of an enactment of such sum not exceeding the published price

thereof as the company may require.
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If a company makes default in complying with this section, the company and every
officer of the company who is in default shall be liable for each offence to a fine
not exceeding =N=25.

Where an alteration is made in the memorandum of a company evey copy of the
memorandum issued after the date of the alteration shall be in accordance with

the alteration.

If, where any such alteration has been made, the company at any time after the date
of the alteration issues any copies of the memorandum which are not in accordance
with the alteration, it shall be liable to a fine not exceeding =N=25 for each copy
so issued, and every officer of the company who is in default shall be liable to the
like penalty.

ALTERATION OF MEMORANDUM AND ARTICLES.

A company may not alter the conditions contained in its memorandum except in the
cases and in the manner and to the extent for which express provision is made in
this Decree.

Only those provisions which are required by section 27 of this Decree or by any
other specific provision contained in this Decree, to be stated in the memorandum
of the company concerned shall be deemed to be conditions contained in its
memorandum. ‘

The name of the company shall not be altered except with the consent of the
Commission in accordance with section 31 of this Decree.

The business which the company is authorised to carry on or, if the company is
not formed for the purpose of carrying on business, the objects for which it 1s
established may be altered or added to in accordance with the provisions of section
46 or of Part V of this Decree.

Any restriction on the powers of the company may be altered in the same way as
the business or object of the company.

The share capital of the company may be altered in accordance with the provisions
of section 100 to 111 of this Decree but not otherwise.

Subject to section 49 of this Decree, any other brovision of the memorandum may
be altered in accordance with section 46 of this Decree, or as otherwise provided
in this Decree.

A company may, at a meeting of which notice in writing has been duly given to all
members (wWhether or not otherwise entitled thereto), by special resolution alter
the provisions of its memorandum with respect to the business or objects of the

company:

Provided that if an application is made to the court in accordance with this section
for the alteration to be cancelled, it shail not have effect except in so far as it is
confirmed by the court.

An application under this section may be made to the court -

(a) by the holders of not less in the aggregate than 15 percent in nominal value
of the company's issued share capital or any class thereof or, if the
company is not limited by shares not less than 15 percent of the company's

members; or
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() by the holders of not less than 15 percent of the company's debentures
entitling the holders to object to alterations of its objects:
Provided that any such application shall not be made by any person who
has consented to or voted in favour of the alteration.

An application under this section shall be made not later than 28 days after the date
on which the resolution altering the company's business or objects was passed, and’
may be made on behalf of the persons entitled to make the application by such one
or more of their number as they may appoint in writing for the purpose.

On an application under this section, the court may make an order confirming the
alteration either wholly or in part and on such terms and conditions as it thinks fit,
and may adjourn the proceedings in order that an arrangement may be made to the
satisfaction of the court for the purchase of the interest of dissentient members, and
the court may give such directions and make such orders as it thinks expedient for
facilitating or carrying into effect any such arrangement:

Provided that no part of the capital of the company shall be expended ip any
purchase. :

The debentures entitling the holders to object to alterations of a company's business
or objects shall be any debentures secured by a floating charge.

The special resolution altering a company's business or objects shall require the
same notice to the holders of any such debentures as to members of the company;
and in default of any provisions regulating the giving of notice to any such debenture
holders, the provisions of the company's articles regulating the giving of notice to
members shall apply.

Where a company passes a resolution altering its business or objects and -

(a) application 1s thereafter made to the court for its confirmation under this
section, the company shall forthwith give notice to the Commission of the
making of the application, and thereafter there shall be delivered to the
Commuission within 15 days from the date of its making -

(1) a certified true copy of the order in the case of refusal to confirm the
resolution; and

(i)  aocertified true copyof the order in the case of confirmation of the resolution
together with the printed copy of the memorandum as thereby altered;

(b) no application is made with respect thereto to a court under this section,
the company shall within 15 days from the end of the period for taking such
an application deliver to the Commission a copy of the resolution as passed;
and if the Commission -

) is satisfied, a printed copy of the memorandum as altered by the resolution
shall forthwith thereafter be delivered to it;

(1) is not satisfied, it shall give notice in writing to the company of its decision
and an appeal from its decision shall thereafter lie to the court at the suit
of any person aggrieved, if made within 21 days from the date of the receipt
by the company of the notice of the rejection, or within such extended time
as the court may allow.

The court may at any time extend the time for the delivery of documents to the
Commission under paragraph (a) of subsection (7) of this section for such period
as the court may think proper.
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If a company makes default in giving notice or delivering any document to the
Commission as required by subsection (6) of this section, the company and every
oflicer of the company who is in default shall be liable to a fine of =N=50.

The validity of an alteration of the provision of a company's memorandum with
respect to the business or objects of the company shall not be questioned on the ground
that it was not authonised by subsection (1) of this section except in proceedings taken
for the purpose (whether under this section or otherwise) before the expiration of 21
davs after the date of the resolution in that behalf; and where any such proceedings are
taken otherwise than under this section, subsections (6), (7), and (8) of this section
shall applv in relaton thereto as if they had been taken under this section, and as if an
order declaring the alteration invalid were an order cancelling it and as if any order
dismussing the proceedings were an order confirming the alteration.

In this section "member” includes any person financially interested in the company.

Subject to the provisions of section 44 of this Decree and of this section and of any
Part of this Decree (which preserves the rights of minorities in certain cases) any
provision in a company's memorandum which might lawfully have been in articles
of association stead of in the memorandum may be altered by the company by
spectal resolation: but if an apphcation 1s made to the court for the alteration to be
cancelled, the alteraton shall not have effect except 1n so far as it 1s confirmed by

the court

This section shall not apply where the memorandum itself provides for or prohibits
the alteration of all or any of the said provisions, and shall not authorise any
variation or abrogation of the special rights of any class of members.

Subsections (2).(3). (4, (7), (8) and (9) of section 46 of this Decree (which relate
to maode of alteration of business or object) except paragraph (b) of subsection (2)
thereot shall apply m relation to any alteration and to any application made under
this section as they apply in relation to alterations and to applications made: under

that section

This section shall apply to a company’s memorandum whether registered before or
after the commencement of this Decree.

Subject to the provisions of this Decree and to the conditions or other provisions
contained 1n its memorandum, a company mav by special resolution alter or add
to its articles

Any alteration or addition so made in the articles shall, subject to the provisions of
this Decree, be as valid as if onginally contained therein and be subject, in like
manner, to alteration by special resolutions.

Save to the extent to which a member of a company agrees in writing at any time
to be bound thereby, and anything to the contrary in.the memorandum or articles
notwithstanding, the member shall not be bound by any alteration made in the
memorandum or articles of the company requiring him on or after the date of the
alteration to -

a

(a) take or subscribe for more shares than he held at the date on which he
became a member: or .

(b) increase his hability to contribute to the share capital of the company’ or

(©) pay money by any other means to the company.
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Subject to this section, a private company having a share capital may be re-registered
as a public company if -

(a)
(b)

a special resolution that it should be so re-registered is passed; and

an application for re-regastration is delivered to the Commission together
with the documents prescribed in subsection (3) of this section.

The special resolution shall -

(a)

(b)

(c)

alter the company's memorandum so that it states that the company is to
be a public company; and

make such other alterations in the memorandum as are necessary to bring
1t into conformity with the requirements of this Decree with respect to the
memorandum of a public company in accordance with section 27 of this
Decree; and

make such alterations in the company's articles as are requisite in the
circumstances.

The application shall be made to the Commission in the prescribed form and be
signed by at least one director and the secretary of the company; and the documents
to be delivered with it are the following -

(a)

(b)

©

(d)

M)
(i1)

(e)

’
a printed copy of the memorandum and articles as altered in pursuance of
the resolution; and

a copy of a written statement by the directors and the secretary certified
on oath by them, and showing that the paid up capital of the company as
at the date of the application is not less than 25 percent of the authorised
share capital as at that date; and

a copy of the balance sheet of the company as at the date of the resolution
or the preceding 6 months, whichever is later; and

a statutory declaration in the prescribed form by a director and the secretary
of the company - .

that the special resolution required under this section has been passed; and

that the company's net assets are not less than the aggregate of the paid up
share capital and undistributable reserves; and

a copy of any prospectus or statement in lieu of prospectus delivered
within the preceding 12 months to the Securities and Exchange Commussion
established under the Securities and Exchange Commuission Decree 1988.

If the Commission is satisfied that a company has complied with the provisions of
this section and may be re-registered as a public company, 1t shall -

(a)
(b)
©

retain the application and other documents delivered to 1t under this section;
register the application and other documents; and

issue the company a certificate of incorporation, stating that the company
1s a public company.
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Upon the issue to a company of the certificate of incorporation under this section -

(a) the company shall by virtue of the issue of that certificate become a public
company; and

b) any alterations in the memorandum and articles set out in the resolution
shall take effect accordingly.

The certificate shall be prima facie evidence that -

(a) the requirements of this Decree in respect of re-registration and of matters
precedent and incidental thereto have been complied with; and

b) the company is a public company.

A company shall not be re-registered under this section if it has previously been re-
registered as an unlimited company.

Subject as follows, a company which is registered as limited by shares may be re-
registered as unlimited in pursuance of an application in that behalf complying
with the requirements of this section.

A company shall be precluded from re-registering under this section if it is limited
by virtue of re-registration under section 52 of this Decree.

A public company or a company which has previously been re-registered as
unlimited company shall not be re-registered under this section.

An application under this section shall be in the prescribed form and be signed by
a director and the secretary of the company, and be lodged with the Commission
together with the documents specified in subsection (6) of this section.

The application shall set out such alterations in the company's memorandum and
articles as are requisite to bring it into conformity with the requirements of this
Decree with respect to the memorandum and articles of a company to be formed
as an unlimited company.

The documents to be lodged with the Commission are as follows -

(a) the prescribed form of assent, to the company being registered as unlimited,
subscribed by or on behalf of all the members of the company;

(b) a statutory declaration made by the directors of the company -

1) that the persons by whom or on whose behalf the form of assent is
subscribed constitute the whole membership of the company; and

(1) if any of the members have not subscribed that form themselves, that the
directors have taken all reasonable steps to satisfy themselves that each
person who subscribed to 1t on behalf of a member was lawtully
empowered to do se; and

(c) a printed copy of the memorandum and the articles incorporating the
alterations set out in the application.

If the Commission 1s satisfied that the company be registered under this section as

an unlimited compaay, it shall retain the application and other documents lodged
with 1t under this section and -
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(a) register the application and other documents; and

M) issue to the company a certificate of incorporation appropriate to the status
to be assumed by virtue of this section.

On the issue of the certificate - |

(a) the status of the company, by virtue of the issue, shall be changed from
limited to unlimited, and

b) the alterations in the memorandum set out in the application and any
alteration in the articles so set out shall take effect as if duly made by

resolution of the company; and

(c) the provisions of this Decree shall apply accordingly to the memorandum
and articles as altered.

The certificate shall be prima facie evidence that the requirements of this section
in respect of the re-registration and of matters precedent and incidental to it have
been complied with, and that the company was authorised to be re-registered under
this Decree in pursuance of this section and was duly so re-registered.

Subject as follows, a company which is registered as unlimited may be re-registered
as limited by shares if a special resolution “hat it should be so re-registered is passed,
and the requirements of this section are complied with in respect of the resolution
and otherwise.

A company shall not under this section be re-registered as a public company or
company limited by guarantee: and a company shall be precluded from re-registering
under it 1f 1t is unhmited by virtue of re-registration under section 51 of this Decree.

The special resolution shall state the proposed authorised share capital and provide
for the making of such alterations in the memorandum as are necessary to bring it
into conformity with the requirements  of this Decree with respect to the
memorandum of a company so limited, and such alterations in the articles as are
requisite in the circumstances.

An application in the prescribed form for the company to be re-registered as limited
signed by a director and the secretary of the company shall be lodged with the
Commission together with the necessary documents, not earlier than the day on
which the resolution was filed under section 237 of this Decree.

The documents to be lodged with the Commission shall be a printed copy of the -
(a) memorandum as altered in pursuance of the resolution; and

) articles as so altered.

If the Commission is satisfied that the company be re-registered under this section
as a company limited by shares, it shall retain the applicatic.; and other documents

lodged with it under this section and register them, and it shall issue to the company
a certificate of incorportion appropriate to the status to be assumed by the company

v

by virtue of i.". section.
On the issue of the certificate -

(a) the 'status of the company shall, by virtue of the issue, change from
unlimited to limited: and
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The certificate shall be prima facie evidence that the requirements of this section
in respect of re-registration and of matters precedent and incidental to it have been
complied with, and that the company was authorised to be re-registered in pursuance
of this section and was duly so re-registered.

The re-registration of an unlimited company as a limited company shall not affect
the rights and liabilities of the company in respect of any debt or obligation incurred,
or anv contract entered into, by, to, with, or on behalf of the company before the
re-regastration, and those rights or liabilities may be enforced in the manner provided
by Part 11I of this Decree as in the case of a company registered pursuant to Part 11
of this Decree.

A public company may be re-registered as a private company if -

(@) a special resolution complving with subsection (2) of this section that 1t
should be so re-registered 15 passed and has not been cancelled by the court
under this seetion.

(b an application for the purpose in the prescribed form and signed by a
director and the secretary of the company is delivered to the Commission
together with a printed copy of the memorandum and articles of the
company as altered by the resolution; and

(©) cither -

) the period during which an application for the cancellation of the resolution
under this scection may be made has expired without any such application
having been made, and

(n) where such an application has been made, the application has been
withdrawn or an order has been made confirming the resolution and a copy
~ of that order has been delivered to the Commission.

The special resolution shall alter the company's memorandum so that it states that
the company 1s a private company and shall make such other alterations in  the
company's memorandum and articles as are requisite in the circumstances.

Where the special resolution is passed, an application may be made to the court for
the cancellation of the resolution, and such application may be made by -

(a) the holders of not less in the aggregate than 5 percent in the nominal value
of the company's issued share capital, or any class thereof, or

(b) not less than 3 percent of the company's members; but not by a person who
has consented to or voted in favour of the resolution.

The application shall be made within 28 days after the passing of the resolution and
the applicant shall forthwith give notice of the application in the prescribed form
to the Commission and to the company.

On the hearing of the application, the court shall make an order either cancelling
or confirming the resolution and may make all such orders or give such directions
as it-may think expedient in the circumstances.
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The company shall, within 15 days from the making of the court's drdéf or within
such other period as the court may by order direct, deliver to the Cdmm:sSnon a
certified true copy of the order. =

If a company fails to deliver to the Commission a certified true copy, of the order
as required in subsection (6) of this section, the company and any officer of it who
1s in default, shall be guilty of an offence and liable to a fine of =N=100 and for
continued contravention, (o a daily default fine of =N=25.

If the Commission is satisfied that a company may be re-registered under this
section, it shall -

(a) retain the application and other documents delivered to it ufider this
section,
} H
Q) register the application and other documents; and
(©) issue the company with a certificate of incorporation as a private company.

On the issue of the certificate -
(a) the company shall becomg a private company. and

(b) the alteration in the memor: idum and articles set out in me resolution shall
take effect accordingly.

The certificte shall be prima facie evidence that -

(a) the requirements of this section in respect of re-registratioh and of matters
precedent and incidental to it have been complied with: and

M) the company is a private company.
CHAPTER 3 - FOREIGN COMPANIES.

Subject to sections 56 to 59 of this Decree, every foreign company which betore

or after the commencement of this Decree was incorporated outside Nigeria, and
having the intention of carrying on business in Nigeria shall take all steps necessary
to obtain incorporation as a separate entity in Nigeria for that purpose, but unul

so incorporated, the foreign company shall not carry on business i Nigeria or
exercise any of the powers of a registered company and shall not have a place of
business or an address for service of documents or processes in Nigeria for any
purpose other than the receipt of notices and other documents, as matters preliminary
to incorporation under this Decree.

Any act of the company in contravention of subsection (1) of this section shall
be void.

Nothing in this section shall affect the status of -

(a) any foreign company which before the commencement of this Decree was
granted exeniption from compliance with Part X of the Companies Act 1968,

b any forign companies exempted under any treaty to which Nigena 1s a

party.
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If any foreign company fails to comply with the requirements of section 54 of this
Decree in so far as they may apply to the company, the company shall be guilty of
an offence and liable on conviction to a fine of not less than =N=2,500; and every
officer or agent of the company who knowingly and wilfully authorises or permits
the default or failure to comply shall, whether or not the company is also convicted
of any offence, be liable on conviction to a fine of not less than =N=250 and where
the offence is a continuing one to a further fine of =N=25 for every day during
which the default continues.

A foreign company may apply to the National Council of Ministers for exemption
from the provisions of section 54 of this Decree if that foreign company belongs
to one of the following categories, that is :-

(a) foreign companies (other than those specified in paragraph (d) of this
subsection) invited to Nigeria by or with the approval of the Federal
Government to execute any specified individual project,

() . foreign companies which are in Nigeria for the execution of specific
.individual loan project on behalf of a donor country or international
organisation;

(©) foreign government-owned companies engaged solely in export promotion
activities;

) engineering consultants and technical experts engaged on any individual
specialist project under contract with any of the governments in the
Federation or any of their agencies or with any other body or person, where
such contract has been approved by the Federal Government.

An application for exemption under this section shall be in writing addressed to the
Secretary to the Government of the Federation and shall set out:-

(a) the name and place of business of the foreign company outside Nigeria;,

(®) the name and place of business or the prépdsed name and place of business
of the foreign company in Nigeria,

(©) the name and address of each director, partner or other principal officer
of the foreign company;

()] a certified copy of the charter, statutes, or memorandum and articles of
association of the company, or other instrument constituting or defining
the constitution of the company and if the instrument is not written in the
English language, a certified translation thereof,

(e) * the names and addresses of some one or more persons resident in Nigeria
authorised to accept on behalf of the foreign company services of process
and any notice required to be served on the company;,

® the business or proposed business in Nigeria or the foreign company and
duration of such business;

(®) particulars of any project previously carried out by the company as an
exempted foreign company; and

(h) smhotherparﬁcularsasmaybcmquiredbytthecretarytothe
Federal Military Government.
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Where the National Council of Ministers upon the receipt of an application for
exemption is of the opinion, that the circamstances are such as to render it expedient
that such an exemption should be granted, the National Council of Ministers may,
subject to such conditions as it may prescribe, exempt the foreign company from
the obligations imposed by or under thjs Decree.

Every exemption granted in pursuance of this section shall specifv the period or,
as the case may be, the project or series of projects, for which it is granted and shall
lapse at the end of such period or upon the completion of such project or series of
projects.

The National Council of Ministers may at any time revoke any exemption granted
to any company, if it is of the opinion that the company has contravened any provision
of this Decree or has failed to fulfil any condition contained in the exemption order
or for any other good or sufficient reason.

The National Council of Ministers shall cause to be published, in the Gazette the
name of any company:-

(a) to which an exemption has been granted and the period or, as the case may
be, the project or series of projects for which the exemption is granted:

) whose exemption has been revoked and the cffective date of such
revocation.

Every exempted foreign company shall deliver to the Commission, every calendar vear
report in the form prescribed by the Commission.

Subject to this Decree and save as may be stated in the instrument of exemption,
a foreign company exempted pursuant to this Decree shal! have the status of an
unregistered company and accordingly, the provisions of this Decree apphicable
to an unregistered company shall apply in relation to such an exempted compan
as they apply in relation to an unregistered company under this Decree.

Any person who for the purpose of obtaining exemption or of complyving with any
of the provisions of section 56 of this Decree, makes any statement or presents

any instrument which is false in a material particular shall be guilty of an offence
unless he proves that he has taken all reasonable steps to ascertain the truth of the
statement made or contained in the instrument so presented.

Any person who is guilty of an offence under this section shall be liable on
conviction to a fine of =N=5,000 or imprisonment for a term of three years.
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ror the avoidance of doubt, it is hereby declared that -

(a) save as provided in sections 55, 56, 57 and 58 of this Decree, nothing in
this Decree shall be construed as authorising the disregard by any exempted
foreign company of any enactment or rule of law; and

®) nothing in this chapter shall be construed as affecting the rights or liability
of a foreign company to sue orbe  sued in its name or in the name of its
agent.
CHAPTER 4 - PROMOTERS

Any person who undertakes to take part in forming & company with reference to

a given project and to set it going and who takes the necessary steps to accomplish
that purpose, or who, with regard to a proposed, or newly formed company,
undertakes a part in raising capital for it, shall prima facie be deemd a promoter of
the company:

Provided that a person acting in a professional capacity for persons engaged in
procuring the formation of the company shall not thereby be deemed to be a
promoter.

A promoter stands in a fiduciary relationship to the company and shall observe the
utmost good faith towards the company in any transaction with it or on its behalf
and shall compensate the company for any loss suffered by reason of his failure so
to do.

A promoter who acquired any property or information in circumstances in which
it was his duty as a fiduciary to acquire it on behalf of the company shall account
to the company for such property and for any profit which he may have made from
the use of such property or information.

Any transaction between a promoter and the company may be rescinded by the
company unless, after full disclosure of all material facts known to the promoter,
such transaction shall have been entered into or ratified on behalf of the company -

(a) by the company's board of directors independent of the promoter; or

) by all the members of the company; or

(© by the company at a general meeting at which neither the promoter nor the
holders of any shares in which he is beneficially interested shall vote on
the resolution to enter into or ratify that transaction.

No period of limitation shall apply to any proceedings brought by the company to
enforce any of its rights under this section but in any such proceddings the cour
may relieve a promoter in whole or in past and on such terms as it thinks fit from
liability hereunder if in all the circumstances, including lapse of time, the court
thinks it equitable to do so.

PART Iil - ACTS BY OR ON BEHALF OF THE COMPANY.

Exercise of Company's Powers.

A company shall act through its members in general meeting or its board of directors
or through officers or agents, appointed by, or under authority derived from, the
members in general meeting or the board of directors.
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Subject to the provisions of this Decree, the respective powers of the members in
general meeting and the board of directors shall be determined by the company's
articles. :

Except as otherwise provided in the company's articles, the business of the company
shall be managed by the board of directors who may exercise all such powers of the
company as are not by this Decree or the articles required to be exercised by the
members in general meeting.

Unless the articles shall otherwise provide, the board of directors, when acting within
the powers conferred upon them by this Decree or the articles, shall not be bound
to obey the directions or instructions of the members in general meeting:

Provided that the directors acted in good faith and with due diligence.

Notwithstanding the provisions of subsection (3) of this section, the members in
general meeting may -

(a) act in any matter if the members of the board of directors are disqualified
or are unable to act because of a deadlock on the board or otherwise;

(b) institute legal proceedings in the name and on behalf of the company, if
the board of directors refuse or neglect to do so;

(c) ratify or confirm any action taken by the board of directors; or

) make recommendations to the board of directors regarding action to be
taken by the board.

No alteration of the articles shall invalidate any prior act of the board of directors
which would have been valid if that alteration had not been made.

Unless otherwise provided in this Decree or in the articles, the board of directors
may -

@) exercise their powers through committees consisting of such members
of the body as they think fit; or

b) from time to time, appoint one or more of their body to the office of
managing director and may delegate all or any of their powers to such
managing director.

Liability for acts of the Company.

Any act of the members in general meeting, the board of directors, or of a managing
director while carrying on in the usual way the business of the company shall be
treated as the act of the company itself and the company shall be cnminally and
civilly liable therefore to the same extent as if it were a natural person:

Provided that -

(a) the company shall not incur civil liability to any person if that person had
actual knowledge at the time of the transaction in question that the general
meeting, board of directors, or managing director, as the case may be, had
no power to act in the matter or had acted in an irregular manner or if, having
regard to his position with or relationship to the company, he ought to have
known of the absence of such power or of the irregularity;
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®) if in fact a business is being carricd on by the company, the company shall
not escape liability for acts undertaken in connection with that busu;esss
merely because the business in question was not among the business
authorised by the company's memorandum.

Except as provided in section €5 of this Decree, the acts of any officer or agent of
a compdny shall not be deemed to be acts of the company unless -

(a) ' the company, acting through its members in general meeting, board of
directors, or managing director, shall have expressly or implied authorised
qugh officer or agent to act in the matter; or

b) the company, acting as mentioned in paragraph (a) of this subsection, shall
have represented the officer or agent as having its authority to act in the
matter, in which event the company shall be civilly liable to any person
who has éntered into the transaction in reliance on such representation
unless such person had actual knowledge that the officer or agent had no
authority or unless having regard to his position with or relationship to the
company, he ought to have known of such absence of authority.

The authority of an officer or agent of the company may be conferred prior to any
action by him or by subsequent ratification, and knowledge of such action by the
officer or agent and acquiescence therein by all the members of the company or by
the direetors for the time being or by the managing director for the time being shall
be equivalent to ratification by the members in general meeting, board of directors,
or managing director, as the case may be.

Nothing in this section shall derogate from the vicarious liability of the company
for the aots of its servant while acting within the scope of their employment.

Any provision, whether contained in the articles of the company or in any contract
with a company or otherwise, for exempting any officer of the company or any
person (whether an officer of the company or not) employed by the company as
auditor from, or indemnifying him against, any liability which by virtue of any
rule of law, would otherwise attach to him in respect of any negligence, default, or
breach of trust of which he may be guilty in relation to the company, shall be void.

Notwithstanding the provisions of subsection (1) of this section -

(a) a person shall not be deprived of any exemption or right to be indemnified
in respect of anything done or omitted to be done by him while any such
provision as mentioned in that subsection was in force; and

®) a company may, in pursuance of any such provision as mentioned in
subsection (1) of this section, indemnify any such officer or auditor against
any liability incurred by him in defending any proceedings, whether civil
or criminal in which judgement is given in his favour or in which he is
acquitted or in connection with any application under section 641 of this
Decree in which relief is granted to him by the court.

Constructive Notice of Registered Documents.

Except as mentioned in section 197 of this Decree, regarding particulars in the
register of particulars of charges, a person shall not be deemed to have knowledge
of the contents of the memorandum and articles of a company or of any other
particulars, documents, or the contents of documents merely because such particulars
or documents aie registered by the Commission or referred to in any particulars or
documents so registered or are available for inspection at an office of the company.
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Anv person having deahings with a company or with someone deriving title under
the company shall be entitled to make the following assumptions and the company
and those deriving title under 1t shall be stopped from denying their truth that -

{a)

(b)

(c)

(dy

(1)

(11}

the company’s memorandum and articles have been duly complied with;

every person descirbed in the particulars filed with the Commission
pursuant to sections 35 and 232 of this Decree as a director, managing
director or secretary of the company, or represented by the company, acting
through its members i general meeting, board of directors or managing
director. as an officer or agent of the company, has been duly appointed
and has authonity 1o exercise the powers and perform the duties customanly
exercised or performed by a director, managing director, or seeretary of a
company carmving on business of the tvpe carried on by the company  or
customarily exercised or performed by an officer or agent of the type
concemed,

the seeretary of the company, and every other officer or agent of the
company having authonty to 1ssuc documents or certified copies of
documents on behalf of the company has authority to warrant the genuiness
of the documents or the aceuraey of the copies so issued;

a document has been dulv scaled by the company 1f 1t bears what purports
10 be the seal of the company attested by what purports to be the signatures
of two persons who, in accordance with paragraph (b) of this section, can
be assumed to be a director and the seeretary of the company:

Provided that -

a person shall not be entitled to make such assumptions as aforesaid, if he
had actual knowledge to the contrary or 1f, having regard to his position
with or relationship to the company, he ought to have known the contrary;
a person shall not be entitled to assume that any one or more of the directors
of the company have been appointed to act as a committee of the board
of directors or that an ofticer or agent of the company has the company's
authority merely because the company's articles provided that authority
to act in the matter may be delegated to a commuttee or to an officer or
agent

Where, 1n accordance with sections 65 to 69 of this Decree, a company would be
hable to a third party for the acts of any officer or agent, the company shall, except
where there 1s collusion between the officer or agent and the third party, be liable
notwithstanding that the officer or agent has acted fraudulently or forged a document
purporting to be sealed by or signed on behalf of the company.

Company's Contracts

Contracts on behalf of a company may be made, varied or discharged as follows -

(a)

(b)

any contract which if made between individuals would be by law required
to be 1n writing under seal, or which could be varied, or discharged only
by writing under seal, may be made, varied or discharged, as the case ma—y
be, in wniting under the common seal of the company;

any contract which if made between individuals would be by law required to
be in wniting, signed by the parties to be charged therewith, or which could
be varied or discharged only by writing or written evidence signed by the
partics to be charged, may be made, vaned or discharged as the case ma'y be,
n writing signed in the name or on behalf of the company;, and '
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(c) any contract which if made between individuals would be valid although
made by parol only and not reduced into writing or which could be varied
or discharged by parol, may be made, varied or discharged, as the case may
be, by parol on behalf of the company.

A contract made according to this section shall be effectual 1n law, and shall bind
the company and its successors and all other parties thereto, their heirs, executors,
or admunistrators, as the case may be; and may be vaned or discharged 1n the same
manner 1n which 1t 1s authonsed by this section to be made

Any contract or other transaction purporting to be entered into by the company or
by any person on behalf of the company prior to its formation may be ratified by
the company afler its formation and thereupon the company shall become bound
by and entitled to the benefit thereof as 1f 1t has been 1n existence at the date of such
contract or other transaction and had been a party thereto.

Prior to ratification by the company, the person who purported to act i the name of
or on behalf of the company shall, in the absence of express agreement to the contrary,
be personally bound by the contract or other transaction and entitled to the benefit

thereof’

A bifl of exchange or promissory note shall be deemed to have been made, accepted,
or endorsed on behalf of a company 1f made, or expressed to be made, accepted,

or endorsed 1n the name of the company, or if expressed to be made, accepted

or endorsed on behalf or on account of the company by a person acting under 1its
authonty

The company and its successors shall be bound thereby if the company is in
accordance with sections 65 to 67 of this Decree, liable for the acts of those who
made. aceepted or endorsed it in its name or on its behalf or account, and a signature
by a director or the seeretary on behalf of the company shall not be deemed to be

a signature by procuration for the purposes of section 25 of the Bill Cap.21 of
Exchange Act.

A company shall have a common seal the use of which shall be regulated by the
articles,

A company whose objects require or comprise the transaction of business in foreign
countries may, if authorised by its articles, have for use in any territory, district, or
place outside Nigeria, an official seal, which shall be a facsimile of the common seal
of the company, with the addition on its face of the name of every territory, district,
or place where 1t 1s to be used.

A company having such an oflicial seal may, by writing under its common seal,
authonse any person appointed for the purpose in any territory, district, or place outside
Nigeria. to affix the same to any deed or other document to which the company
15 party in that territory, district, or place.

The authonty of any such agent shall, as between the company and any person
dealing with the agent, continue during the period, if any, mentioned in the
instrument conferring the authority, or if no period is there mentioned, then until notice
of the revocation or determination of the agent's authority has been given to the person
dealing with him.

The person affixing any such official seal shall, by writing under his hand, on the
deed or other document to which the seal is affixed, centify the date on which and place
at which it is affixed.
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A deed or other document to which an official seal is duly affixed shall bind the
companyasifithadbemsededwithﬂncommnsealofmeeompmy.

Acanpmymay.bywﬁﬁngmderseal,empowqmypmueiﬁwrggwnﬂyor
in respect of any specified matter, as its attorney, to execute deeds on its behalf

in any place within or outside Nigeria.

A deed signed by a person empowered as provided in subsection (1) of this section
shall bind the company and have the same effect as it would have if it were under
the company's common seal.

Authentication and Service of Documents.

A document or proceeding requiring authentication by a company may be signed
by a director, secretary, or other authorised officer of the company, and need not
be under its common seal unless otherwise so required in this Part of this Decree.

A court process shall be served on a company in the manner provided by the Rules
of Court and any other document may be served on a company by leaving it at, or
sending it by post, to the registered office or head office of the company.

PART IV - MEMBERSHIP OF THE COMPANY.
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The subscribers of the memorandum of a company shall be deemed to have agreed
to become members of the company, and on its registration shall be entered as
members in its register of members.

Every other person who agrees in writing to become a member of a company, and
whose name is entered in its register of members, shall be a member of the company.

In the case of a company having a share capital, each member shall be a shareholder
of the company and shall hold at least one share.

As from the commencement of this Decree, an individual shall not be capable of
becoming a member of a company if -

(a) he 1s of unsound mind and has been so found by a court in Nigeria or
elsewhere; or

(b) he is an undischarged bankrupt.

A person under the age of 18 years shall not be counted for the purpose of
determining the legal minimum number of members of a company.

A corporate body in liquidation shall not be capable of becoming a member of a
company.

Where at the commencement of this Decree, any person falling within the provisions
of subsection (1) of this section is a member of a company by reason of being a
shareholder of the company, his share shall vest in his committee or trustee, as the
case may be.

Where after the commencement of this Decree, any shareholder purports to transfer
any shares to a person falling within the provisions of subsection (1) of this section,
the purported transfer shall not vest the title in the shares in that person but the title
shall remain in the purported transferor or his personal representative who shall hold
the shares in trust for that person during the period of his incapacity.
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Every member shall, notwithstanding any provision in the articles, have a right
to attend any general meeting of the company and to speak and vote on any resolu-
tion before the meeting:

Provided that the articles may provide that a member shall not be entitled to gttend
and vote unless all calls or other sums payable by him in respect of shares in the

company have been paid.

If any person falsely and deceitfully personates any member of a company and
thereby obtains or endeavours to obtain any benefit due to any such member, he
shall be guilty of an offence and oe liable on conviction to imprisonment for a term
of not more than 7 years or a fine of not more than =N=2,500.

Register of Members.

Every company shall keep a register of its members and enter in it the following
particulars -

s

{(a) the names and addresses of the members, and in the case of a company
having a share capital a statement of the shares and class of shares, if any,
held by each member, distinguishing each share by its number so long as
the share has a number, and of the amount paid or agreed to be considered
as paid on the shares of each member;

b) the date on which each person was registered as a member; and
©) the date on which any person ceased to be a member:

Provided that, where the company has converted any of its shares into stock and
given notice of the conversion to the Commission, the register shall show the amount
of stock held by each member instead of the amount of shares and the particulars
relating to share specified in paragraph (a) of this subsection.

The entry required under paragraph (a) or (b) of subsection (1) of this section, shall
be made within 28 days of the conclusion of the agreement with the company to
become a member or, in the case of a subscriber of the memorandum, within 28 days
of the registration of the company.

The entry required under paragraph (c) of subsection (1) of this section shall be
made within 28 days of the date on which the person concerned ceased to be a
member, or, if he ceased to be a member otherwise than as a result of action by the
company, within 28 days of production to the company of evidence satisfactory to
the company of the occurrence of the event whereby he ceased to be a member.

Where a company makes default in complying with the provisions of this section,
the company and every officer of the company who is in default shall be liable to
a fine of =N=25 and a daily default fine of =N=5.00.

Liability incurred by a company from the making or deletion of an entry in its register
of members, or from a failure to make or delete any such entry, shall not be
enforceable after the expiration of 20 years from the date on which the entry was made
or deleted or, in the case of any such failure, from the date on which the failure first
occurred.

The register of members shall be kept at the registered office of the company, except
that if -
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(a) the work of making it up is done at another office of the company, it may
be kept at that other office; and

®) the company arranges with some other person for the making up of the
register to be undertaken on behalf of the company by that person, it may
be kept at the office of that other person at which the work is done; but the
register shall not be kept in the case of a company registered in Nigeria,
at a place outside Nigeria.

Every company shall send notice to the Commission of the place where the register
is kept and of any change of that place.

A company shall not be bound to send notice under this subsection where the
register has, at all imes since it came into existence or, in the case of a register in
existence at the commencement of this Decree, at all times since then, been kept at
the registered office of the company.

If a company makes default for 28 days in complying with subscction (2) of this
section, the company and every one of its officers who is in default shall be hable
to a fine of =N=10 and, for continued contravention, to a dailv default fine
of =N=5.

Every company having more than 50 members shall, unless the register of memebers
is in such a form as to constitute in itself an index, keep an index, of the name

of the members of the company and shall, within 14 davs after the date on which any
alteration 1s made in the register of members, make anv necessary alteration 1n the
index. :

The index shall in respect of each member contain a suflicient indication to enable
the account of that member in the register to be readily found.

The index shall, at all times, be kept at the same place as the register of members.

If default is made in complying with the provisions of this section, the company and
every officer of the company who is in default shall be hable to a fine of
=N=50.

No notice of any trust, express, implied or constructive shall be entered on the
register of members or be receiveable by the Commussion.

Except when the register of members is closed under the provisions of this Decree,
the register and the index of members' names shall be open dunng business hours
(subject to such reasonable restrictions as the company 1n general meeting may
impose, so however, that not less than 2 hours in each dayv shall be allowed for
inspection) to the inspection of any member of the company without charge, and
with the permission of the company to any other person on payment of =N=1 or any
less sums as the company may prescribe for each inspection.

Any member or, with the permission of the company, any other person may require
a copy of the register, or of any part thereof, on pavment of 50 kobo, or such less
sum as the company may prescribe, for every 100 words or fractional part thereof
required to be copied; and the company shall cause any copy so required by any
person to be sent to that person within a period of 10 days commencing on the day
next after the day on which the requirement is received by the company.
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In the case of a member, if any inspection required under this section is refused or
if any copy required under this section is not sent within the prescribed period, the
company and every officer of the company who is in default shall be liable in respect
of each offence to a fine of =N=10.

In the case of any such refusal or default in the case of a member, the court may by
order compel an immediate inspection of the register, and index or direct that the
copies required shall be sent to the persons requiring them.

Where by virtue of paragraph (b) of subsection (1) of section 84 of this Decree,

the register of members is kept at the office of some person other than the company,
and by reason of any default of his, the company fails to comply with subsection

(1) or (2) of section 84 of this Decree, or with any requirements of this Decree

as to the production of the register, that other person shall be liable to the same
penalties as if he were an officer of the company who was in default, and the power
of the court under subsection (4) of section 87 of this Decree shall extend to the
making of orders against that other person and his officers and servants.

A company may, on giving notice by advertisement in a daily newspaper circulating
in the district in which the registered office of the company is situated, close the
register of members or any part of it for any time or times not exceeding on the
whole 30 days in each year.

If -

(a) the name of any peﬁon is, without sufficient cause, entered in or omitted
from the register of members of a company; or

b) default is made or unneccessary delay takes place in entering on the

register the fact of any person having ceased to be a member, the person
aggrieved, or any member of the company, or the company, may apply to the
court for rectification of the register.

The court may refuse the application, or order rectification of the register and payment
by the company of any damages sustained by the party aggrieved.

On an application under this section, the court may decide any question relating
to the title of any person who is a party to the application to have his name entered
in or omitted from the register, whether the question arises between members or

.alleged members, or between members and alleged members on the one hand and

the company on the other hand, and generally may decide any question necessary
or expedient to be decided for rectification of the register.

-In the case of a company required by this Decree to send a list of its members to

the Commission, the court, when making an order for rectification of the register
shall, by its order, direct notice of the rectification to be given to the Commission.

The register of members shall be prima facie evidence of matters which are by
this Decree directed or authorised to be inserted in it.

Liability of Members

Prior to the winding up of a company, a member of the company with shares

shall be liable to contribute the balance, if any, of the amount payable in respect

of the shares held by him in accordance with the terms of the agreement under which
the shares were issued or in accordance with a call validly made by the company
pursuant to its articles.



Companies and Allied Matters 1990 No.l ASS

Liability for
company debts
where member-
ship is below
legal minimum.

93.

@

(3)

4)

(%)

(6)

Where any contribution has become due and payable by reason of a call validly
made by the company pursuant to the articles or where, under the terms of any
agreement with the company, a member has undertaken personal hability to make
future payments in respect of shares issued to him, the liability, of the member shall
continue notwithstanding that the shares held by him are subsequently transferred
or forfeited under a provision to that effect in the articles, but his liability shall
cease 1If and when the company shall have received payment in full of all such
moneys 1n respect of the shares.

Subject to subsections (1) and (2) of this section, no member or past member shall
be liable to contribute to the assets of the company, except in the event of its being
wound up.

In the event of a company being wound up every present or past member shall be
liable to contribute to the assets of the company to an amount sufficient for payment
of its debts and liabilities and for the costs, charges and expenses of the winding up
and for the adjustment of the rights of the members and past members among
themselves but subject to the following qualifications -

(a) a past member shall not be liable to contribute if he has ceased to be a
member for a period of one year or upwards before the commencement
of the winding up;

b) a past member shall not be liable to contribute unless it appears to the court
that the existing members are unable to satisfy the contributions required
to be made by them in pursuance of this section;

©) in the case of a company limited by shares, no contributions shall be
required from any member or past member exceeding the amount, if any,
unpaid on the shares in respect of which he is liable as a present or past
member;

(d) in the case of a company limited by guarantee, no contribution shall be
required from any member or past member exceeding the amount
undertaken to be contributed by him to the assets of the company in the
event of its being wound up; and

(e) any sum due from the company to a member or past past member, in his
capacity as member, by way of dividends or otherwise shall not be set-off
against the amount for which he is liable to contribute in accordance with
this section but any such sum shall be taken into account for the purposes
of final adjustment of the rights of the members and past members
amongst themeselves.

For the purposes of this section, the expression "past member” includes the estate
of a deceased member and where any person dies after becoming liable as a member
or past member such liability shall be enforceable against his estate.

Except as contained in this section, a member or past member shall not be liable as
a member or past member for any of the debts and liabilities of the company.

If a company carries on business without having at least two members and does
so for more than 6 months, every director or officer of the company during the time
that it so carries on business after those 6 months who knows that it is carrying on
business with only one or no member shall be liable and jointly and severally with
the company for the debts of the company contracted during that period.
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Disclosure of Beneficial Interest in Shares.

Notwithstandjng the provisions of section 95 of this Decree, a public company
may by notice in writing require any member of the company,avithin such reaso-
nable time as is specified in the notice - o

(a) to indicate in writing the capacity in which he holds any shares in the
company; and

®) .if he holds them otherwise than as beneficial owner, to indicate in writing
the particulars of the identity of persons interested in the shares in question
and whether persons interested in the same shares are parties to any
agreement or arrangement relating to the exercise of any rights conferred
by the holding of the shares.

Where a company is informed in pursuance of a notice given to any person under
subsection (1) of this section, or under this subsection that any other person has an
interest in any shares in the company, the company may, by notice in writing,
require that other person within such reasonable time as is specified in the notice -

(a) to indicate in writing the capacity in which he holds that interest; and

(b) if he holds it otherwise than as beneficial owner, to indicate in writing, so
far as 1t lies within his knowledge, the persons who have any interests in
them (either by name and address or by other particulars sufficient to enable
them to be identified) and the nature of their interests.

Whenever a company receives information from a person in pursuance of a
requirement imposed on him under this section with respect to shares held by a
member of the company, it shall be under an obligation to inscribe against the name
of the member in the register of members -

(a) the fact that the req_uirement was imposed; and

o) the information received in pursuance of the requirement.
Subject to subsection (5) of this sectibn, any person who -

(a) fails to comply with a notice under this section; or

b) in purported compliance with such a notice, makes any statement which
he knows to be false in a material particular or recklessly makes any
statement which is false in a material particular, shall be guilty of an offence
and liable to imprisonment for 6 months or to a fine of =N=25 for
every day during which the default continues.

A person shall not be guilty of an offence under subsection (4) (a) of this section,
if he proves that the information in question was already in the possession of the
company or that the requirement to give it was for any other reason frivolous or

vexatious.

A person who is a substantial shareholder in a public company shall give notice
in writing to the company stating his name and address and giving full particulars
of the shares held by him or his nominee (naming the nominee) by virtue of which
he is a substantial sharcholder.
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A person is a substantial shareholder in a public company if he holds himself of by
his nominee, shares in the company which entitle him to exercise at least 10 percent
of the unrestricted voting rights at any general meeting of the company. i3

A_ person required to give:a notice under subsection (1) of this section, shall df) S0
within 14 days after that person becomes aware that he is a substantial shareholder.

The notice shall be so given notwithstanding that the person has ceased to be a
substantial shareholder before the expiration of the period referred to in subséction
(3) of this section.

A person who fails to comply with the provisions of this section shall be hiable to
a fine of =N=50 for every dav during which the default continues.

A person who ceases to be a substantial shareholder in a public company shall give
notice in writing to the company stating his name and the date on which he ceases
to be a substantial shareholder and giving full particulars of the circumstances by
reason of which he ceased to be a substantial sharcholder

A person required to give notice under subsection (1) of this section, shall do so
within 14 davs afler he becomes aware that he has ceased to be a substantal

sharecholder.

A public company shall keep a register in which it shall enter -

(a) in alphabetical order, the names of persons from whom it has received a
notice under section 935 of this Deceree: and
(b) against each name so entered. the information given in the notice and where

1t recerves a notice under section 95 of this Decree, the mformation given
in that notice.

The register shall be kept at the place where the register of members required to be
Kept under section 84 of this Decree s kept and subject to the same right of mspection
as the register of members.

The Commission may, at anv time in writing, require the company to furmishat with
a copy of the register or any part of the register and the company shall furmish the
copy within 14 days after the day on which the requirement 1s received by the
company.

If the company ceases to be a public company, it shall continue to keep the register
until the end of the period of 6 vears beginming with the dav next following that on
whcih 1t ceases to be such a company.

A company shall not, by reason of anyvthing done for the purposes of this section.
be affected with notice of, or put on enquiry as to, a nght of a person to or 1n relation
to a share in the company.

If default is made in complying with this scction, the company and every officer
of the company who is in default shall be liable to a fine of =N=25 and a daily
default fine of =N=5.

The matter relating to beneficial interest in shares required by section 94 of this
Decree shall be entered in a different part of the register of interest which shall
be so made up that the entries inscribed in it appear in chronological order.
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PART V - SHARE CAPITAL.
Minimum Share Capital

Where after the commencement of this Decree, a memorandum dehivered to the
Commussion under section 35 of this Decree states that the association to be
registered 1s to be registered with shares, the amount of the share capital stated m
the memorandum to be registered. shall not be less than the authortsed nunimum
share capital and not less than 25 pereent of that capital shall be taken by the
subscribers of the memorandum.

No company having a share capital shall, after. the commencement of the Decree,
be registered with an authonised share capital less than the authorised mimmum share
capital.

Where at the commencement of this Decree. the authonsed share capital of an
existing company s less than the authorised nummum share capital. the company
shall, not later than 30 davx after the appointed date wnerease the share capitad to an
amount not less than the avthorised mimimum share capitat of which not less than 25
percent shall be issucd.

Subject to subseetron (3) of this section and to section 103 of this Decree. where
a company is registered with shares. its issued capital shall not at any tme be less
than 25 percent of the authoresed share capital

Where a company to which subscection (3) or (4) of this section apphes fails to
comply with the applicable subscetion, it shall be hable to atine of =N=2.500 and
every afficer who is in default shall be hable to a fine of =N=50 for every day durng
which the default continues.

Alteration of Share Capital.

A company having a share capital may in general mecting and not otherwise alter
the conditions of its memorandum to the following extent. that is to sav_ it may -

(a) consolidate and divide alt or any purt oF its share capital into shares of larger
amount than itg existing shares:

(b) convert all or anv o its paid-up shares into ek and re-comvert the stock
into paid-up shares of any denomnation,

(©) subdivide its shares or any of thaany, inta shages of smaller amount than 1s
fixed by the memorandum, so however, that in the subdivision the
proportion between the amount paid and the amount, il any. unpaid on cach
reduced share shall be the same s it was i the case of the share from
which the reduced share s derived.

(d) cancel shares which, at the date of the passing of the resolution i that
behalf, have not been taken of agreed to be taken by any person. and
diminish the amount of its shase capital by the amount of the shares so
cancelled.

Cancellation of shares made ia pursuance of this section shall not be deemed to be
a reduction of share capital within the meaning of this Decree.
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If a company having share capital has -

(a) consolidated and divided its share capital into shares of larger amount
than its existing shares; or

(b) converted any shares into stock; or

©) re-converted stock into shares; or

(d) subdivided its shares or any of them; or

(e) cancelled any shares, otherwise than in connection with a reduction of share

capital under section 105 of this Decree, it shall within one month after so
doing, give notice of it to the Commission specifying, as the case may be,
the shares consolidated, divided, converted, subdivided, cancelled, or the
stock re-converted.

If default is made in complying with this section, the company and every officer
of the company who is in default shall be liable to a fine of =N=50 for every day
during which the default continues.

A company having a share capital whether or not the shares have been converted
into stock, may in general meeting and not otherwise, increase its share capital
by new shares of such amount as it thinks expedient.

Where a company has increased its share capital it shall, within 15 days after the
passing of the resolution authorising the increase, give to the Comrmssxon notice
of the increase and the Commuission shall record the increase.

Where in connection with the increase of shares any approval is required to be obtained
under any enactment other than this Decree the Commission may on application
by a company extend the time within which to give notice of the increase to the
Commission.

The notice to be given under this section shall include any particulars prescribed
with respect to the classes of shares affected and the condition subject to which the
new shares have been or are to be issued and the notice shall be accompanied by
a printed copy of the resolution authorising the increase.

If default is made in complying with the provisions of this section, the company
in default shall be liable to a fine of =N=50 for every day during which the default

continues.

Where a company passes a resolution increasing its authorised share capital, the
increase shall not take effect unless -

(a) within 6 months of giving notice of the increase to the Commis-
sion, not less than 25 percent of the share capital including the increase has

been issued; and

(b) the directors have delivered to the Commission a statutory declaration
verifying that fact.
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If an unlimited company resolves to be registered as a limited company under
this Decree, it may -

(a) increase the nominal amount of its share capital by increasing
the nominal amount of each of its shares, but subject to the condition
that no part of the increased capital shall be capable of being called
up except in the event and for the purposes of the company being wound
up; or

(b) provide that a spcified portion of its uncalled share capital shall not be
capable of being called up except in the event and for the purposes of the
company being wound up.

Reduction of Share Capital.

Except as authorised by this Decree, a company having a share capital shall not
reduce its issued share capital.

For the purposes of this and other sections relating to reduction of share capital, any
i1ssue of share capital shall include the share premium account and any capital
redemption reserve account of a company, and "issued share capital” shall be
construed accordingly.

Subject to confirmation by the court, a company having share capital may, if so
authorised by its articles, by special resolution reduce its share capital in any way -

In particular, and without prejudice to subsection (1) of this section, the company
may -

(a) extinguish or reduce the liability on any of its shares in respect of share
capital not paid up; or

(b) either with or without extinguishing or reducing liability on any of its
shares, cancel any paid-up share capital which is lost or unrepresented
by available assets; or -

(c) either with or without extinguishing or reducing lability on any of its
shares, pay off any paid-up share capital which is in excess of the
company's wants,and the company may, if and so far as is necessary, alter
its memorandum by reducing the amount of its share capital and of its

shares accordingly.

A special resolution under this section shall in this Decree be referred to as."a

‘resolution for reducing share capital”.

Where a company has passed a resolution for reducing share capital, it may apply
to the court for an order confirming the reduction.

If the proposed reduction of share capital involves either -
(a) diminution of liability in respect of unpaid share capital, or
(b) subject to subsection (6) of this section, the payment to a shareholder of

any paid up share capital, and in aay other case if the court so directs,
subsections (3), (4) and (5) of this section shall have effect.
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very ereditor of the company who at the date fixed by the court is entitled to any
debt or claim which, if that date were the commencement of the winding up of the
company, ‘would be-admissible in proof against the company shall be entitiled to
object to the reduction of capital.

The court shall settle a list of creditors entitled to object, and for that purpose -

{a) shall ascertain, as far as possible without requiring an application from any
creditor. the names of those creditors and the nature and amount of their

debts or claims;

{hy may publish notices fixing a day or days within which creditors not entered
on the list are to claim to be so entered or are to be excluded from the right
of objecting to the reduction of capttal.

If a creditor entered on the list whose debt or claim is not discharged or has not been
determined does not consent to the reduction, the court may, if it thinks, fit, dispense
with the consent of that creditor, on the company securing payment of his debt or
claim by appropriating (as the court mav direct) the following amount 1f -

(i) the company admits the full amount of the debt or claim or, though not
admitting it is willing to provide for i, then the full amount of the debt
or claim,

i the company does not admit, and 1s not willing to provide for, the full
amount of the debt or claim, or 1if the amount is contingent or not
ascertained. then an amount fixed by the court afler the like enquiry and
adjudication as if the company were being wound up by the court.

If"a proposed reduction of share capital involves either the diminution of any liability
m respect of unpaid share capital or the payment to any sharcholder of any paid up
share capital, the court may, 1f having regard to any special circumstances of the
case 1t thinks proper to do so, direct that subsections (3) to (5) of this section shall
not apply as regards any class or any classes of creditors.

The court, if satsified -

(a) with respect to every creditor of the company who under section 107 of
this Decree is entitled 1o object to the reduction of capital that either -

() his consent to the reduction has been obtained; or

() his debt or claim has been discharged or has determined, or has been
secured, and

(b) that the share capital does not by this reduction fall below the authorised

minimum share capital, may make an order confirming the reduction on
such terms and conditions as it thinks fit.

Where the court so orders, it may also -

(a) if for any special reason it thinks proper to do so, make an order directing
that the company shall, during such period (commencing on or at any time
afler the date of the order) as is specified in the order, add to its name as
1ts last words "and reduced"”:
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(b) make an order requiring the company to publish (as the court directs) the
reasons for reduction of capital or such other information in regard to it
as the court thinks expedient with a view to giving proper information to
the public and (if the court thinks fit) the causes which led to the reduction.

Where the company is ordered to add to its name the words "and reduced”, those
words shall until the expiration of the peniod specified in the order, deemed to be part
of the company's name. ,

The Commussion on production to it of the order of the court confirming the
reduction of a company's share capital, and the delivery to it of a copy of the
rder and of minutes of the meeting of the company (approved by the court)
wing, with respect to the company's share capital as altered by the order -

N

(a) the amount of the share capital.

(b) the number of shares into which it is to be divided, and the amount of each
share; and

(c) the amount (if any) at the date of the registration deemed to be paid up

on cach share shall register the order and minutes.

On the registration of the order and minutes, and not before, the resolution for
reducing share capital as confirmed by the order so registered shall take effect.

A notice of the registration shall be published in such manner as the court mayv

direct

I'he Commssion shall centify the registration of the order and minutes; and the

certificate -

(a) may be either signed by the Registrar-General or authenticated by its
official scal.

(h) shall be prima facie evidence that all the requirements of this Decree with
respect to the reduction of share capital have been complied with, and that
the company’s share capital is as stated in the minutes.

The nunutes when registered shall be deemed to be substituted for the corresponding
part of the company's memorandum, and valid and alterable as if it had been
ortginally contamed in it.

[he substitution of such minutes for part of the company's memorandum shall be
deemed an alteration of the memorandum.

Where a company’s share capital is reduced, a member of the company (past or
present) shall not be liable in respect of any share to any call or contribution
exceeding in amount the difference (1f any) between the amount of the share as
fixed by the minute and the amount paid on the share or the reduced amount (if any),
which is deemed to have been paid on it, as the case may be.

Subsections (3) and (4) of this section shall apply if -

(a) a creditor, entitled in respect of a debt or claim to object to the reduction
of share capital, by reason of his ignorance of the proceedings for reduction
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of share capital, or of their nature and effect with respect to his claim, ts
not entered on the list of creditors; and

(b) after the reduction of capital, the company 1s unable (within the 'meaning
of section 409 of this Decree) to pay the amount of his debt or claim.

Every person who was a member of the company at the date of registration of the
order for reduction and minutes shall be liable to contribute for the payment of the debt
or claim in question an amount not exceeding that which he would have been liable
to contribute if the company had commenced to be wound up on the day before that

date.

If the company is wound up, the court, on application of the creditor in question and
proof of ignorance referred to in subsection (2) (a), of this section, may (if it thinks
fit), settle accordingly a list of persons so liable to contribute and make and enforce
calls and orders on the contributories settled on the list, as if they were ordinary
contributories in a winding up.

Nothing in this section shall affect the rights of the contributories among
themselves.

If an officer of the company -

wilfully conceals the name of a cre.itor entitled to object to the reduction
of capital; or

(b) wilfully misrepresents the nature or amount of the debt or claim of any
creditor; or

(©) aids, abets or is privy to any such concealment or misrepresentatioa as is
mentioned above, he shall be guilty of an offence and liable on conviction
to a fine of =N=500.

Miscelleneous Matters Relating to Capital.

Where the net assets of a public company are half or less of its called up share
capital, the directors shall, not later than 30 days from the earliest day on which

that fact is known to a director of the company, duly convene an extraordinary
general meeting of the company for a date not later than 60 days from that day for
the purpose of considering whether any, and if so, what steps should be taken to deal
with the situation.

If there is a failure to convene an extraordinary general meeting as required by
subsection (1) of this section, each of the directors of the company who -

(a) knowingly and wilfully authorises or permits the failure; or

) after the expiry of the period during which that meeting should have been
convened, knowingly and wilfully authorises or permits the failure to
continue, shall be liable to a fine of =N=500.

Nothing in this section shall authorise the consideration, at a meeting convened in
pursuance of subsection (1) of this section, of any matter which could not have been
considered at that meeting apart from this section.
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Where any shares of a company are issued for the purposes of raising money to
defray the expenses of the construction of any works or buildings or the provision
of any plant which cannot be made profitable for a long period, the company may
pay interest on so much of that share capital as is for the time being paid up for the
period and subject to the conditions and restrictions mentioned in this section, and
may charge the same to capital as part of the cost of contruction of the work, or

building or the provision of plant:

Provided that -

(a) no such payment shall be made unless it 1s authorised by the articles or by
special resolution;

(b) no such payment, whether authorised by the articles or by special
resolution, shall be made without the previous sanction of the Commission:

(c) before sanctioning any such payment the Commission may, at the expensc
of the company, appoint a person to inquire and report to it as to the
circumstances of the case, and may, before making the appointment, require
the company to give security for the payment of the costs of the inquiry;

(d the payment shall be made only for such period as may be determined by
the Commission which shall in no case extend beyond the close of six
months after the half year during which the works or buildings have been
actually completed or the plant provided,

(e) the rate of interest shall not exceed the current bank rate;

® the payment of the interest shall not operate as a reduction of the amount
paid up on the shares in respect of which it is paid.

PART VI - SHARES
Nature of Shares.

Subject to the provisions of this Decree, the rights and liabilities attaching to the
shares of a company shall -

(a) be dependent on the terms of issue and of the company's articles; and

) notwithstanding anything to the contrary in the terms or the articles include
the right to attend any general meeting of the company and vote at such
a meeting.

The shares or other interest of a member in a company shall be property transferable
in the manner provided in articles of association of the company.

Unless otherwise provided by any other enactment -

(a) any shares issued by a company after the date of commencement of this
Decree, shall carry the right on a poll at a general meeting of the company
to one vote in respect of each share and no company may by its articles
or otherwise authorise the issue of shares which carry more than one vote
m respect of each share or which do not carry any right to vote; and
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(®) where, at the commencement of this Decree, any share of a company carries
more than one vote or does not carry any vote at a general meeting of the
canpany,suchashm‘eshallbedeetmd,asﬁ'omtheappoimedday,tocarry
one vote only.

If a company contravenes any of the provisions of this section, the company and
any officer in default shall be liable to a daily default fine of =N=50 and any
resolution passed in contravention of this section shall be void.

Nothing in this section shall affect any right attached to a preference share under
section 143 of this Decree.

Issue of Shares.

Subject to any limitation in the articles of a company with respect to the number

of shares which may be issued, and any pre-emptive rights prescribed in the articles
in relation to the shares, a company shall have the power , at such times and for such
consideration as it shall determine, to issue shares up to the total number authorised

in the memorandum.
A company may, where so authorised by its articles issue classes of shares.

Shares shall not be treated ‘as being of the same class unless they rank equally for
all purposes.

Without prejudice to any special rights previously conferred on the holders of any
existing shares or class of shares, any share in a company may be issued with such
preferred, deferred or other special rights or such restrictions, whether with regard
to dividend, retumn of capital or otherwise, as the company may, from time to time,
determine by ordinary resolution.

Shares of a company may be issued at a premium.

Where a company issues shares at a premium, whether for cash or otherwise, a sum
equal to the aggregate amount or value of the premium on those shares shall be
transferred to an account, to be called "the share premium account”, and the provisions
of this Decree relating to the reduction of the share capital of a company shall, except
as provided in this section apply as if the share premium account were paid up share
capital of the company.

Notwithstanding, anything to the contrary in subsection (2) of this section, the share
premium account may be applied by the company in paying up unissued shares of
the company to be issued to members of the company as fully paid bonus shares,
in writing off -

(8) . thwpreliminary expenses of the company; or

(®)  the expenses of, or the commission paid or discount allowed on, any issue
of shares of the company; or in providing for the premium payable on
redemption of arty redeemable share of the company.

Where a company has before ‘the commenoement of this Decree issued any shares
at a premium, this section shall apply as if the shares had been issued after
the commencement of this Decree: :

I
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Provided that any part of the premium which has been so applied that it  doesnotat
the commencement of this Decree form an identifiable part of  the company's
reserves within the meaning of Schedule 2 to this Decree shall be disregarded in
determining the sum to be included in the share premium account.

Subject to the provisions of this section, it shall be lawful for a company to issue
at a discount shares in the company of a class of shares already issued.

Provided that -

(a) the issue of the shares at a discount is authorised by resolution passed in
general meeting of the company and thereafter is sanctioned by the court;

®) the resolution specifies the maximum rate of discount at which the shares
are to be issued; and

©) the shares to be issued at a discount are issued within the month after the
date on which the issue is sanctioned by the court or within such extended

time as the court may allow.

Where a company has passed a resolution authorising the issue of shares at a
discount, it may apply to the court for an order sanctioning the issue, and on any
such application the court, having regard to all the circumstances of the case, may
it it thinks fit so to do and on such terms and conditions as it may impose, may make
an order sanctioning the issue.

Every prospectus relating to the issue of the shares, shall contain particulars of the
discount allowed on the issue of the shares or of so much of that discount as has not
been written off at the date of the issue of the prospectus.

If default is made in complying with subsection (3) of this section, the company and
every officer of the company who is in default shall be liable to a fine of =N=50
for evervday during which the default continues.

Subject to the provisions of section 158 of this Decree, a company limited by shares
may, if so authorised by its articles, issue preference shares which shall, or at
the option of the company be lable to be redeemed.

Where a company has purported to issue or allot shares and the creation, issue or
allotment of those shares was invalid by reason of any provision of this Decree or
any other enactment or of the articles of the company or otherwise, or the terms of
issue or allotment were inconsistent with or unauthorised by any such provision,
the court may upon application made by the company or by a holder or mortgagee
of those shares or by a creditor of the company, and upon being satisfied that in all
the circumstances it is just and equitable to do so, validate the issue or allotment of
those shares or confirm the terms of the issue and allotment, as the case may be.

In every case where the court validates an issue or allotment of shares or confirms
the terms of an issue or allotment in accordance with subsection (1) of this section,
1t shall make upon payment of the prescribed fees an order which shall be proof of
the validation or confirmation and upon the issue of the order, those shares shall be
deemed to have been issued or allotted upon the relevant terms of issue or allotment.
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Allotment of Shares.

Subject to the provisions of the Securities and Exchange Commission Decree 1988,
the power to allot shares shall be vested in the company which may delegate it to
the directors subject to any conditions or directions that may be imposed in the
articles or from time to time by the company in general meeting,

Without prejudice to the provisions of sections 566 to 574 of this Decree, the
following provisions shall apply in resepct of an application for allotment of
issued shares of a company -

(a) in the case of a private company or a public company where the issue of
shares is not public, there shall be submitted to the company a written
application signed by the person wishing to purchase shares and indicating
the number of shares required;

(b) in the case of a public company, subject to any conditions imposed by the
Securities and Exchange Commission where the issue of shares is public,
there shall be returned to the company a form of application as prescribed
in the company's articles, duly completed and signed by the person wishing
to purchase shares; '

(©) upon the receipt of an arplication, a company shall, where it wholly or
partially accepts the appiication, make an allotment to the applicant and
within 42 days after the allotment notify the applicant of the fact of
allotment and the number of shares alloted to him;

d) an applicant under this sectién shall have the right at any time before
allotment, to withdraw his application by written notice to the company.

An allotment of shares made and notified to an applicant in accordance with section
125 of this Decree shall be an acceptance by the company of the offer by the appli-
cant to purchase its shares and the contract takes effect on the date on which the the
allotment is made by the company.

Subject to the provisions of sections 135 to 138 of this Decree, a company may
in 1ts articles, make provision with respect to payments on allotment of its shares.

An allotment made by a company before the holding of the statutory meeting

to an applicant in contravention of the provisons of this Decree, shall be voidable
at the instance of the applicant within one month after the holding of the statutory
meeting of the company and not later, or where the allotment is made after the
holding of the statutory meeting, within one month after the date of the allotment,
and not later, and the aliotment shall be so voidable notwithstanding that the
company is in the course of being wound up.

If any director of a company knowingly contraveneces or permits or authorises the
contravention of any of the provisons of this Decree with respect to allotment, he
shall be liable to compensate the company and the allottee respectively for any loss,
damages or costs which the company or the allottee may have sustained or incurred
thereby:

Provided that proceedings to recover any such loss, damages, or costs shall not be
commenced after the expiration of two years from the date of the allotment.
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Whenever a company limited by shares makes any allotment of its shares,'thg
company shall within one month thereafter deliver to the Commission for

registration -

(a) a return of the allotments stating the number and nominal amount pf the
shares comprised in the allotment, the names, addresses and descnptiorl
of the allottees, and the amount, if any, paid or due and payable on each

share; and :

() in the case of shares alloted as fully or partly paid up otherwise than in cash

() a contract in writing constituting the title of the allottee to the allotment
together with any contract of sale, or for services or other consideration
in respect of which that allotment was made, such contracts being duly

stamped,

(i1) a return stating the number and nominal amount of shares so alloted, the
extent to which they are to be treated as paid up, and the consideration for
which they have been alloted; and

(ii1) particulars of the valuation of the consideration in accordance with section
137 of this Decree, if any.

If default is made in complying with this section, every officer of the company who
is in default shall be liable to a fine of =N=50 for every day during which the
default continues:

Provided that, in case of default in delivering to the Commission within one month
after the allotment any document required to be delivered by this section, the
company or any officer liable for the default, may apply to the court for relief, and
the court, if satisfied that the omission to deliver the document was accidental or
due to inadvertence or that it is just and equitable to grant relief, may make an order
extending the time for the delivery of the document for such period as the court may
think proper.
Commissions and Discounts.

Except as provided in section 131 of this Decree, no company shall apply any

of its shares or capital money either directly or indirectly in payment of any
commission, discount or allowance to any person in consideration of his subscribing
or agreeing to subscribe, whether absolutely or conditionally, for any shares in

the company, or procuring or agreeing to procure subscriptions, whether absolute
or conditional, for any shares in the company, whether the shares or capital money
are so applied by being added to the purchase money of any property acquired by the
company or to the contract price of any work to be executed for the company, or any
such money is paid out of the nominal purchase money or contrct price, or otherwise.

Nothing in this section shall affect the payment of any brokerage as is usual for a
company to pay.

A vendor to, promoter of, or other person who receives payment in money or shares
from, a company shall have and shall be deemed always to have had power to apply
any part of the money or shares so received in payment of any commission, the
payment of which, if made directly by the company, would have been legal under this
section.
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It shall be lawful for a company to pay a comission to any person in consideration
of his subscribing or agreeing to subscribe , whether absolutely or conditionally,
for any shares in the company or procuring or agreeing to procure subscription,
whether absolute or conditional, for any shares in the company if -

(a) the payment of the commission is authorised by the articles, and
®) the commission paid or agreed to be paid does not exceed ten percent of

the price at which the shares are issued or the amount or rate authorised
by the articles, whichever is the lesser; and

(c) the amount or rate percent of the commission paid or agreed to be paid is

) in the case of shares offered to the public for subscription, disclosed in the
propectus; or

(n) in the case of shares not offered 1o the public for subscription, disclosed

in the statement in lieu of prospectus, or in a statement in the prescribed
form signed in like manner as a statement in lieu of prospectus, and
delivered before the payment of the commission to the Commission for
registration, and where a circular or notice, not being a prospectus inviting
subscription for the shares 1s 1ssued, also disclosed in that circular or notice;
and

()] the number of shares which persons have agreed for a commission to
subscribe absolutely is disclosed in the manner specified in this section.

If default is made in delivering to the Commission any document required to be
dehvered to the Commission under this section, the company and every officer in
default shall be lable to a fine =N=250.

Where a company has paid any sum by way of commission in respect of any shares
n the company, the amount so paid or so much of it as has not been written off,
shall be stated in every balance sheet of the company until the whole amount has
been wnitten off.

If default 1s made in complying with this section, the company and every officer
of the company in default is guilty of an offence and liable to a fine of =N=50
for every day dunng which the default continues.

Call on and Payment for Shares.

Subject to the terms of the issue of the shares and of the articles the directors may
from time to ime make calls upon the members in respect of any money unpaid on
their shares (whether on account of the norminal value of the shares or by way of
premium) and not by the conditions of allotment of the shares made payable at fixed
umes:

Provided that no call shail exceed one fourth of the norminal value of the share or
be payable at less than one month from the date fixed for the payment of the last
preceding call, and each member shall (subject to receiving at least 14 days notice
specifying the time or times and place of payment) pay to the company at the time
or times and place so specified the amount called op his shares, so however that a
call may be revoked or postponed as the directors may determiine.
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A call shall be deemed to have been made at the time when the resolution qf the
directors authorising the call was passed, and may be required to be paid by

instalments.

The joint holders of a share shall be jointly and severally liable to pay all calls in
respect of the share.

I a sum called in respect of a share 1s not paid before or on the day appointed for
payment, the person from whom the sum is due shall pay interest on the sum from
the day appointed for payment to the time of actual payment at such rate not
exceeding the current bank rate per annum, as the directors may determine, but the
directors shall be at liberty to waive payment of such interest wholly or in part.

Any sum which by the terms of issue of a share becomes payable on allotment or
at any fixed date, whether on account of the nominal value of the shares or by way
of premium shall, for the purposes of these provisions, be deemed to be a call duly
made and pavable on the date on which by the terms of issue the same becomes
pavable, and in case of non-payment, all the relevant provisions of this Decree as
to pavment of interest and expenses, forfeiture or otherwise shall apply as if such
sum had become pavable by virtue of a call duly made and notified.

The directors may, 1f they think fit, receive from any member willing to advance
the same, all or any part of the moneys uncalled and unpaid upon any shares held
by him. and upon all or any of the moneys so advanced may (until the same would
but tor such advance, become payable) pay interest at such rate not exceeding) (unless
the company in general meeting shall otherwise direct) the current bank rate per
annum as mav be agreed upon between the directors and the member paying such sum
in advance.

A company limited by shares may by special resolution determine that any portion
ofits share capital which has not been already called up shall not be capable of
beng called up: and thereupon that portion of its share capital shall not be capable
of bemg called up, except in the event and for the purposes specified in this section.

Subject to the provisions of sections 136 and 137 of this Decree, the shares of

a company and any premium on them shall be paid up in cash, or where the articles
S0 permit, by a valuable consideration other than cash or partly in cash and partly
by a valuable consideration other than cash.

Shares shall not be deemed to have been paid for in cash except to the extent that
the company shall actually have received cash for them at the time of, or subsquently
to the agreement to 1ssue the shares, and where shares are issued to a person who
has sold or agreed to sell property or rendered or agreed to render services to the
company or to persons nominated by him, the amount of any payment made for the
property or scrvices shall be deducted from the amount of any cash payment made
for the shares and only the balance (if any) shall be treated as having been paid in cash
for such shares notwithstanding any exchange of cheques or other securities for
money. -

Where a company agrees to accept payment for its shares otherwise than wholly
in cash, 1t shall appoint an independent valuer who shall determine the true value
of the consideration other than cash,and prepare and submit to the company a report

. on the value of the consideration.
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The valuer shall be entitled to require from the officers of the company such
information and explanation as he thinks necessary to enable him carry out the
valuation or make the report under subsection (3) of this section.

The company shall, not more than three days after the receipt by it of the valuers
report, send a copy of it to the proposed purchaser of shares, and indicate to the
proposed purchaser whether or not it intends to accept the consideration as payment

or part-payment for its shares.

A company shall not accept as payment or part-payment for its share consideration
other than cash unless the cash value of the consideration as determined by the
valuer is worth at least as much as may be credited as paid up ir respect of the shares

allowed to the proposed purchaser.

A valuer who, in his report or otherwise, knowingly or recklessly makes a statement
which is misleading, false or deceptive in a material particular shall be guilty of an
offence and liable to imprisonment for 12 months or to a fine of =N=1,000 or both

such imprisonment and fine.

For the purposes of this section "valuer" means an auditor, a valucr, a surveyor, an
engineer , or an accountant not being a person mn the employment of the company
nor an agent or associate of the company or any of its directors or officers.

To the.extent to which it 1s so authorised by 1its articles, a company may -

(a) make arrangements on the issue of shares for a difference between the
shareholders in the amounts and times of payment of call on their shares;

b) accept from any member the whole or part of the amount remaining unpaid
on any shares held by him, although no part of that amount has been called
up;

(c) pay dividend in proportion to the amount paid up on each share where a

larger amount is paid up on some shares than on others.
Lien and Forfeiture of Shares.

A company shall have a first and paramount lien on every share, (not being a

fully paid share for all moneys (whether currently payable or not) called or payable
at a fixed time in respect of that share, and the company shall also have a first and
paramount lien on all shares (other than fully paid shares) standing registered in the
name of a single person for all moneys presently payable by him or his estate to the
company: but the directors may at any time declare any share to be wholly or in part
exempt from the provisions of this subsection.

A company's lien, if any, on a share shall extend to all dividends payable on it.

A company may sell, in such manner as the directors think fit any share on which
the company has a lien, but no sale shall be made unless a sum in respect of which
the lien exists is currently payable, nor until the expiration of 14 days afier a notice
in writing, stating and demanding payment of such part of the amount in respect
of which the lien exists as is currently payable, has been given to the registered
holder for the time being of the shares, or the person entitled to them by reason of
his death or bankruptcy.
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For the purpose of giving effect to any such sale the directors may authorise some
person to transfer the shares sold to the purchaser of the shares, and the purchaser shall
be registered as the holder of the shares comprised in any such transfer, and he shall
not be bound to see to the application of the purchase money, nor shall his title to the
shares be affected by any irregularity or invalidity in the proceedings in reference to
the sale.

If a member fails to pay any call or instalment of a call on the day appointed for
payment, the directors may, at any time thereafter during such time as any part of
the call or instalment remains unpaid, serve a notice on him requiring payment of
so much of the call or instalment as is unpaid, together with any interest which may
have accrued. -

The notice shall name a further day (not earlier than the expiration of 14 days from
the date of service of the notice) on or before which the payment required by the
notice 1s to be made, and it shall state that in the event of non-payment at or before
the time appointed, the shares in respect of which the call was made shall be liable
to be forfeited.

If the requirements of any such notice as 1s mentioned in sub-sections (1) and (2)
of this section are not complied with, any share in respect of which notice has been
given may at any time thereafier, before the payment required by the notice has been
made. be forfeited by a resolution of the directors to that effect.

A forfeited share may be sold or otherwise disposed of on such terms and in such
manner, as the directors think fit, and at anv time before a sale or disposttion, the
forfeiture may be cancelled on such terms as the directors think fit.

A person whose shares have been forfeited shall cease to be a member 1n respect
of the forfeited shares, but shall, notwithstanding, remain hable to pay to the
company all moneys which, at the date of forfeiture, were payable by him to.the
company 1n respect of the shares, but his liability shall cease if and when the company
receives payment in full of all such monevs in respect of the shares.

A statutory declaration that the declarant 1s a director or the secretary of the
company, and that a share in the company has been duly forfeited on a date stated
in the declaration, shall be prima facie evidence of the facts stated 1n 1t as aganst
all persons claiming to be entitled to the shares. '

The company may receive the consideration, 1f any, given for the share on any sale
or disposition of it and may execute a transfer of the share in favour of the person
to whom the share is sold or disposed of, ‘and he shall thu&.upon be registered as
the holder of the share. and shall not be bound to see to the application of the
purchase money, 1f any, nor shall his title to the share be atfected by anv nregulanty
or invalidity in the proceedings in ILICI ence to the forfeiture, sale or disposal of the

share,

The provisions of this section as to forfeiture shall apply in the case of non-payment
of any sum which, by the terms of issue of a share, becomes pavable at a fixed time,

whether on account of the nominal value of the share or bv way of premium, as 1f
the same had been payable by virtue of a call duly made and notifizd.
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Classes of Shares.

If at any time the share capital of a company is divided into difterent classes of

shares under section 118 of this Decree, the rights attached to any class (unless
otherwise provided by the terms of issuc of the shares of that class) may, whether
or not the company 1s being wound up, be varied with the consent, in writing, of
the holders of three-quarters of the issued shares of that class, or with the sanction
of a special resolution passed at a separate general meeting of the holders of the

shares of the class.

To every such separate general meeting as is mentioned in subsection (1) of this
section, the provisions of this Decree relating to general meetings shall apply, so
however that the necessary quorum shall be two persons at-least holding or representing
by proxy one-third of the issued shares of the class and that any holder of shares of the
class present i person or by proxy may demand a poll.

The nghts conferred upon the holders of the shares of any class i1ssued with preferred
or other nights shall not. unless otherwise expressly provided by the terms of 1ssue of
the shares of that class. be deemed to be varied by the creation or 1ssue of further
shares ranking pari passu with them.

Where 1n pursuance of section 141 of this Decree, the nights attached to any class
of shares are at any time varied. the holders of not less in the aggregate than 15
pereent of the issued shares of that class. beng persons who did not consent to or
vote mn favour of the resolution for the vanation. mav apply to the court to have the
vartation cancelled. and, where anv such application 1s made. the variaton shall not
have etfect. unless and until it 1s confirmed by the court

An application to the court under this section shall, in a proper case, be made within
21 davs after the date on which the consent was given or the resolution was passed,
as the case may be, and mav be made on behalf of the sharcholders entitled to make
the application or by such one or more of theirr number as they may appoint 1n
writing for the purpose ‘

It on anv such apphcation the court, after hearing the applicant and anv other
persons appiving to 1t to be heard and appeaning to be interested in the application.
1s satistied that the vanation would unfairly prejudice the sharcholders of the class
represented by the applicant. the court, having regard to all the circumstances of the
case. mav disallow the variation and shall if not satistied, confirm the vanation.

The decision of the court on anv such applhication shall be final

The company shall. within 15 dayvs after the making of an order by the court on an
application to 1t under this section, forward a copv of the order to the Commission
and 1f default 1s made 1n complyving with the provisions of this subsection, the
company and every officer of the company who 1s in default shall be liable to a
fine of =N=50 for cvery day during which the default continues.

In this section. "vanation” includes abrogation and cognate expressions shall be
constructed accordingly.

Notwithstanding the provisions of section 116 of this Decree, the articles may provide
that preference shares issued after the commencement of this Decree shall carry

the nights to attend general meetings and on a poll at the meetings to more than

one vote per share in the following circumstances, but not otherwise, that 1s to say -
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(8) upon any resolution during such period as the preferential dividend or any
part of it remains in arrears and unpaid, such period starting from a date
not more than 12 months or such lesser period as the articles may provide,
after the due date of the dividend; or

(v) upon any resolution which varies the rights attached to such shares; or

(c) upon any resolution to remove an auditor of the company or to appoint
another person in place of such auditor, or

@ upon any resolution for the winding up of the company or during the
winding up of the company.

Notwithstnding the provisions of section 116 of this Decree, any special
resolution of a company increasing the number of shares of any class may validly
resolve that any existing class of preference shares shall carry the right to such votes
additional to one vote per share as shall be necessary in order to preserve the existing
ratio which the votes exercisable by the holders of such preference shares at a
general meeting of the company bear to the total votes exercisable at the meeting.

For the purposes of subsection (2) of this section, a dividend shall be deemed to be due
on the date appointed in the articles for the payment of the dividend for any year or
other period, or if no such date is appointed, upon the day immediately following the
expiration of the year or other period, and whether or not such divident shall have been
earned or declared.

In construing the provisions of a company's articles in respeci of the rights attached
to shares, the following rules of construction shall be observed:-

(a) unless the contrary intention appears, no dividend shall be payable ou any
shares unless the company shall resotve to declare such dividend,;

® unless the contrary intention appears, a fixed preferential dividend payable
on any class of shares is cumulative, that is to say, no dividend shall be
payable on any shares ranking subsequent to them until all the arrears of
the fixed dividend have been paid,

©) unless the contrary intention appears, in a winding up arrears of any
cumulative preferential dividend, whether earned or declared or are not
payable up to the date of actual payment in the winding up;

@ if any class of shares is expressed to have a right to a preferential dividend,
then, unless the contrary intention appears, such class has no further right
to participate in dividends;

(e) if any class of shares is-expressed to have preferential nghts to payment
out of the assets of the company in the event of winding up, then unless
the contrary intention appears, such class has no further right to participate
in the distribution of assets in the winding up;

(4] in determining the rights of the various classes to share in the distribution
of the company's property on a winding up, no regard shall be paid, unless
the contrary intention appears, to whether or not such property represents
accumulated profits or surplus which would have been available for
dividend while the company remained a going concern,
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® subject to this section, all shares rank equally in all respects, unless the
contrary intention appears in the company's articles.

Numbering of Shares.

Each share in a company having a share capital shall be distinguished by its appro-
priate number:

Provided that, if at any time all the issued shares in a company, or all of its issued
shares of a particular class, are fully paid up and rank pan passu for all purposes,
none of those shares need thereafter have a distinguishing number so long as it
remains fully paid up and ranks pari passsu for all purposes with all shares of the
same class for the time being issued and fully paid up.

Share Certificates.

Every company shall, within two months after the allotment of any of its shares and

within 3 months after the date on which a transfer of any such shares is lodged with
the company, complete and have ready for delivery the certificates of all shares
alloted or transferred, unless the conditions of issue of the shares otherwise provide.

Every person whose name is entered as a member in the register of members shall
be entitled without payment to receive within 3 months of allotment or lodgement
of transfer or within such other period as the conditions of issue shall provide one
certificate for all his shares or several certificates each for one or more of his shares
upon payment of a fee as the directors shall, from time to time, determine.

Every certificate issued by a company shall be under the company's seal and shall
specify the shares to which it relates and the amount paid up on them:

Provided that in respect of shares held jointly by several persons, the company shall
not be bound to issue more than one certificate, and delivery of a certificate for
shares to one of several joint holders shall be sufficient delivery to all such holders.

If a share certificate is defaced, lost or destroyed, it may be replaced on such terms
(if any), as to evidence and indemnity and the payment of out of pocket expenses
of the company of investigating evidence as the directors think fit.

If any company on which a notice has been served requiring it to make good any
default in complying with the provisions of subsection (1) of this section fails tc
make good the default within 10 days after the service of the notice, the court may,
on the application of the person entitled to have the certificate delivered to him,
make an order directing the company and any officer of the company to make good
the default within such time as may be specified in the order, and any such order
may provide that all costs of and incidental to the application shall be borne by the
company or by any officer of the company responsiblefor the default.

If default is made in complying with this section, the company and every officer
of the company who is in default shall be liable to a fine of =N=50 for every day
during which the default continues.

In this sgction, "transfer” means a transfer duly stamped and otherwise valid, but
does not include a transfer which under this Decree, a company is for any reason
entitled to refuse to and does not, register.
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A certificate, under the common seal of the company, specifying any shares held
by any member, shall be prima facie evidence of the title of the member to the

shares.

If any person changes his position to his detriment in good faith on the continued
accuracy of the statements made in a certificate, the company shall be estopped from
denying the continued accuracy of such statements and shall compensate the person
for any loss suffered by him in reliance on them and which he would not have
suffered had the statements been or continued to be accurate.

Nothing contained in subsection (2) of this section shall derogate from any right
the company may have to be indemnified by any other person.

The production to a company of any document which is by law sufficient evidence as
of probate of the will, or letters of administration of the estate, or confirmation
executor, of a deceased person having been granted to some person, shall be accepted
by the company as sufficient evidence of the grant, notwithstanding anything in its
articles to the contrary.

As from the date of commencement of this Decree, no company shall have the
power to issue share warrants.

Every company shall within a period of 30 days from the date of commencement
of this Decree, cancel any share warrants previously issued by it which are still valid
on that date and enter in its register of members the names and relevant particulars
of the bearers of the share warrants.

A person whose name is entered in a company's register of members by virtue of
subsection (2) of this section, shall be deemed to be a member of the company with
effect from the date on which the share warrant thereby cancelled, was issued.

Conversion of Shares into Stock.

The provisions of this section shall apply with respect to the conversion of all
or any of the shares of a company into stock and the reconversion of such stock
into shares under the provisions of section 100 of this Decree.

The conversion of any paid-up shares into stock and the reconversion of any stock
into paid-up shares shall be by ordinary resolution of the company at a general
meeting.

The holders of stock may transfer the same, or any part of it in the same mauner, and
subject to the same conditions, as and subject to which the shares from which the stock
arose mught previous to the conversion have been transferred, or as near to it as
circumstances admit; and the directors may, from time to time, fix the minimum
amount of stock transferable, so however that such minimum shall not exceed the
nominal amount of the shares from which the stock arose.

The holders of stock shall, according to the amount of stock held by them, have the
same rights, privileges and advantages as regards dividends, voting at meeting of
the company and other matters as if they held the shares from which the stock arose, *
but no such privilege or advantage (except participation in the dividends and profit -
of the company and in the assets on winding up) shall be conferred by an amount
of stock which would not, if existing in shares, have conferred that privilege or
advantage.
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Such of the articles of the company as are applicable to paid-up shares shall apply
to stock, and the words "shares” and "shareholder” in those articles shall include

"stock” and "stockholder”.
Transfer and Transmission.

The transfer of company's shares shall be by instrument of transfer and except
as expressly provided in the articles, transfer of shares shall be without restriction.

Notwithstanding anything in the articles of a company, it shall not be lawful for
the company to register a transfer of shares in the company, unless a proper
instrument of transfer has been delivered to the company;

Provided that nothing in this section shall prejudice any power of the company to
register as shareholder, any person to whom the right to any shares in the company
has been transmitted by operation of law.

The instrument of transfer of any share shall be executed by or on behalf of the
transferor and transferee, and the transferor shall be deemed to remain a holder of
the share until the name of the transferee is entered in the register of members in

respect of the share.

Subject to such of the restrictions of a company's articles as may be applicable, any
member may transfer all or any of his shares by instrument in writing in any usual
or common form or any other form which the directors may approve.

On the application of the transferor of any share or interest in a company, the
company shall enter in its register of members, the names of the transferee in
the same conditions as if the application for the entry were made by the transferee.

Until the name of the transferee is entered in the register of members in respect of
the transferred shares, the transferor shall, so far as concerns the company, be
deemed to remain the holder of the shares.

The company may refuse to register the transfer of a share (not being a fully paid
share) to a person of whom they do not approve, and may also refuse to register the
transfer of a share on which the company has a lien.

The company may refuse to recognise any instrument of transfer unless -

(a) a fee as the company may, from time to time, determine is paid to the
company in respect of the instrument; and

(b) the instrument of transfer is accompanied by the certificate of the shares
to which it relates and such other evidence as the directors may reasonably
require to show the right of the transferor to make the transfer; and

(c) the instrument of transfer is in respect of only one class of shares.

If a company refuses to register a transfer of any shares it shall, within two months
after the date on which the transfer was lodged with it, send notice of the refusal
to the transferee.

If default is made in complying with this section, the company and every officer
of the company who is in default shall be liable to a fine of =N=200.
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A transfer of the share or other interest of a deceased member of a company made
by his personal representative shall, although the personal representative is not
himself a member of the company, be as valid as if he had been such a member at
the time of the execution of the instrument of transfer.

In case of the death of a member, the survivor or survivors where the deceased

was a joint holder, or the legal personal representative of the deceased where he was
a sole holder, shall be the only persons recognised by the company as having any
title to his interest in the shares; but nothing in this section shall release the estate
of a deceased joint holder from any liability in respect of any share which had been
jointly held by him with other persons.

Any person becoming entitled to a share in consequence of the death or bankruptcy
of a member may, upon such evidence being produced as may, from time to time,
properly be required by the directors and subject as hereafter provided in this
section, elect either to be registered himself as holder of the share, or to have some
person nominated by him registered as the transferee of the share; but the company
shall, in either case, have the same right to decline or suspend registration as they
would have had in the case of a transfer of the share by that member before his death

or bankruptcy, as the case may be.

If the person so becoming entitlgd <lects to be registered himself, he shall deliver
or send to the company a notice in writing signed by him stating that he so elects
-and 1f he clects to have another person-registesed, he shall testify his election by
executing to that person a transfer of the share.

All the limitations, restrictions and provistons of this Decree and the company's
articles relating to the rights to transfer and the registration of transfers of share, shall
be applicable to any such notice or transfer as mentioned in subsection (3) of this
section as if the death or bankruptcy. of the member had not occurred and the notice
or transfer were a transfer signed by that member.

A person becoming entitled to a share by reason of the death or bankruptcy of the
holder, shall be entifled to the same dmdends and qther advantages to which he
would be entitled if he were the regstered holder of the share, except that he shall not,
unless the articles otherwise provide, before being registered as a member in respect
of the share, be entitled in respect of it to exercise any right conferred by membership
in relation to meetings of the company:

Provided that the directors may at any time give notice requiring any such person
to elect either to be registered himsglf or to transfer the share, and if the notice is
not complied with withjn 90-days the directors may thereafter withhold payment
of all dividends, box)uses or other moneys payable in {qspegx of the share until the
requnrements of the notxge havqbeen complxed th. S
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in’ the .event of any default by the company in complying with this section, the
company shall compensate any person injured by the default.

When the holder of any shares of a company wishes to transfe,  any person only

a part of the shares represented by one or more certificates, the instrument of transfer
together with the relevant certificates shall be delivered to the company with a
request that the instrument of transfer be recognised and registered.

A company to which a request is made under subsection (1) of this section, may
recognise the instrument of transfer by endorsing on it the words "certificate lodged"
or words to the like effect.

The recognition by a company of any instrument of transfer of shares in the
company shall be taken as a representation by the company to any person acting
on the faith of the recognition that there have been produced to the company such
documents as on the face of them show a prima facie title to the shares in the
transferor named in the instrument of transfer, but not as a representation that the
transferor has any title to the shares.

Where any person acts on the faith of a false recognition by a company made
negligently, the company shall be under the same lhability to that person as if the
recognition has been made traudulently.

FFor the purposes of this section -

(a) an instrument of transfer shall be deemed to be recogmised 1f it bears the
words "certificate lodged"” or words to the like effect;

(b) the recognition of an instrument of transfer shall be deemed to be made
by a company if -

(1) the person 1ssumng the instrument 1s a person authorised to 1ssue certificated
instruments of transter on the company's behalf, and

(1) the recognition 1s signed by a person authorised to recognise transfers of’
shares on the company's behalf or by any officer or servant either of the
company or of a body corporate so authorised;

(¢) a recognition shall be deemed to be signed by any person 1f -

€] it purports to be authenticated by his signature or initials (whether
handwritten or not); and

(1) it is not shown that the signature or imtials was or were placed there by any
person other than him or a person authorised to use the signature or initials
for the purpose of transfers on the company's behalf.

Transactions by Company in Respect of its Own Shares,

The provisions of this section shall apply with respect to the redemption by a
company of any redeemable preference shares issued by it under section 122 of

this Decree.
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The shares shall not be redeemed unless they are fully paid, and redemption shall
be made only out of -

(a) profits of the company which would otherwise be available for dividend,
or

(b) the proceeds of a fresh issue of shares made for the purposes of the
redemption.

Before the shares are redeemed, the premium, if any, payable on redemption, shall
be provided for out of the profits of the company or out of the company's share

premium account.

Where shares are redeemed otherwise than out of the proceeds of a fresh issue, there
shall, out of profits which would otherwise have been available for dividend, be
transferred to a reserve fund, to be called "the capital redemption reserve fund", a
sum equal to the nominal amount of the shares redeemed, and the provisions of this
Decree relating to the reduction of the share capital of a company shall, except as
provided in this section, apply as if the capital redemption reserve fund were paid-up
share capital of the company. :

Subject to the provisions of this section, the redemption of preference shares
thereunder may be affected on such terms and in such manner as are provided by
the articles of the company.

The redemption of preference shares under this section by a company shall not be
taken as reducing the amount of the company's authorised shared capital.

Where in pursuance of this section, a company has redeemed or 1s about to redeem
any preference shares, it shall have power to issue shares up to the nominal amount
of the shares redeemed or to be redeemed as if those shares had never been issued,
and accordingly, the share capital of the company shall not, for the purposes of any
enactments relating to stamp duty, be deemed to be increased by the issue of shares
in pursuance of this subsection:

Provided that, where new shares are issued before the redemption of the old shares,
the new shares shall not, so far as relates to stamp duty, be deemed to have been
1ssued in pursuance of this subsection, unless the old shares are redeemed within
one month after the issue of the new shares.

The capital redemption reserve fund may, notwithstanding anything in this section,
be applied by the company in paying up unissued shares of the company to be issued
to members of the company as fully paid bonus shares.

In this section, financial assistance includes a gift, guarantee, security or indemnity,
loan, any form of credit and any financial assistance given by a company, the

net assets of which are thereby reduced to a material extent or which has no net
assets.

Subject to the provisions of this section -

(a) where a person is acquiring or is proposing to acquire shares in a company,
it shall not be lawful for the company or any of its subsidiaries to give
financial assistance directly or indirectly for the purpose of that acquisition
before or at the same time as the acquisition takes place; and
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(b where a person has acquired shares in a company and any liability has been
incurred (by that or any other person), for the purpose of this acquisition,
it shall not be lawful for the company or any of its subsidiaries to give
financial assistance directly or indirectly for the purpose of reducing or
discharging the liability so incurred.

Nothing 1n subsection (1) of this section shall be taken to prohibit -

(a) the lending of money by the company in the ordinary course of its business,
where the lending of money is part of the ordinary business of a company.

(b) the provision by a company, in accordance with any scheme for the time
being in force. of money for the purchase of, or subscription for, fully-paid
shares 1 the company or its holding company, being a purchase or
subscription by trustees of or for shares to be held by or for the benefit of
cmployees of the company, including any director holding a salaned
cmplovment or office in the company:.

(c) the making by a company of loans to persons, other than directors, bonafide
in the emplovment of the company with a view to cnabling those persons
1o purchase or subscribe for fullv-paid shares in the company or its
holding company, to be held by themselves by way of beneficial ownership:

(d) any act or transactions otherwise authorised by law.

If a company acts in contravention of this section, the company and every officer
of the company who is i default shall be hable to a fine not exceeding =N=500

o~ ! . . ~ . . . .
Subject to the provisions of subscection (2) of this scction and its articles, a company
may not purchase or otherwise acquire shares issued by at.

A company may acqure its own shares tor the purpose of -

{a) setthng or compromising a debt or claim asserted by or agamnst the
company. or

! ehminating fractional shares: or

(e tulfilhng the terms of a non-assignable agreement under which the
company has an option or 1s obliged to purchase shares owned by an
oflicer or an emplovee of the company: or

(d satistying the claim of a dissenting sharcholder: or

(¢) complying with a court order.

A company may accept from any sharcholder, a share in the company surrendered

to 1t as a gift. but may not extinguish or reduce a liability in respect of an amount

unpaid on any such share, except in accordance with section 106 of this Decree.

Notwithstanding any provision in the articles, a company shall not purchase any
of its own shares except on compliance with the following conditions that is -

(a) shares shall only be purchased out of profits of the company which would
otherwise be available for dividend or the proceeds of a fresh issue of share
made for the purpose of the purchasc:
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) redeemable share shall not be purchased at a price greater than the lowest
price at which they are redeemable or shall be redeemable at the next date
thereafter at which they are due or hable to be redeemed,

<) no purchase shall be made in breach of section 162 of this Decree.

No transaction shall be entered into by or on behalf of a company whereby the

total number of its shares, or of its shares of any one class, held by persons other
than the company or 1ts nominees becomes less than 85 percent of the total number
of shares, or of shares of that class, which have been 1ssued:

Provided that -

(a) redeemable shares shall be disregarded for the purposes of this section; and
) where, afler shares of any class have been 1ssued, the number of such shares
has been reduced. this section shall apply as if the number originally issued
(inctuding share of that class cancelled before the reduction took effect)

had been the number as so reduced.

A contract with a company providing for the acquisition by the company of shares
in the company 1s specifically enforceable against the company, except to the

extent that the company cannot perform the contract without thereby being a breach
of the provisions of section 160 of this Decree.

In anv action brought on a contract referred to 1n subsection (1) of this section, the
company shall have the burden of proving that performance of the contract 1s
prevented by the provisions of section 160 of this Decree

Where shares in a company are redeemed. purchased, acquired or forferted, such
share shall unless the company by alteration of its articles of association cancels the
shares be avatlable for re-1ssue by the company

A company which 1s a subsidi’;ary may acquire shares in its holding company where
the subsidiary company is cgneerned as personal representative or trustee, unless
the holding company or any subsidiary of it is beneficially interested otherwise than
by way of security for the purposes of a transaction entered into by it in the ordinary
course of a business which mcludes the lending of money.

A subsidiary which is, at the commencement of this Decree, a holder of shares of
its holding company or a subsidiary which acquired shares in its holding company
before 1t became a subsidiary of that holding company, may continue to hold such
shares but, subject to subsection (1) of this section, shall have no right to vote at
meetings of the holding company or any class of shareholders of the holding
company and shall not acquire any future shares in it except on a capitalisation issue.

PART VIl - DEBENTURES.
Creation of Debenture and Debenture Stock.

A company may borrow money for the purpose of its business or objects and may
mortgage or charge its undertaking, property and uncalled capital, or any part there-
of.and issue debentures, debenture stock and other securities whether outright or

as security for any debt, lLiability or obligation of the company or of any third party.

Livery company shall, within 60 days after the allotment of any of its debentures

or after the registration of the transfer of any debentures, deliver to the registered
holder thereof, the debeture or a certificate of the debenture stock under the common
seal of the company.
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If a debenture or debenture stock certificate is defaced, lost or destroyed, the
company at the request of the registered holder of the debenture, shall issue a
certified copy of the debenture or renew the debenture stock certificate on payment
of a fee not exceeding =N=5 and on such terms as to evidence and indemnity and
the payment of the company's out- of- pocket expenses of investigating evidence
as the company may reasonably required.

If default is made in complying with this section, the company and any officer of
the company who is in default shall be liable to a fine not exceeding =N=25; and
on application by any person entitled to have the debentures or debenture stock
certificate delivered to him, the court may order the company to deliver the
debenture or debenture stock certificate and may require the company and any such
officer to bear all the costs of and incidental to the application.

Every debenture shall include a statement on the following matters, that is -

(a) the principal amount borrowed,

) the maximum discount which may be allowed on the issue or re-issue of
the debentures, and the maximum premium at which the debentures may

be made redeemable;

(©) the rate of and the dates on which interest on the debentures issued shall
be paid and the manner in which payment shall be made;

(d) the date on which the principal amount shall be repaid or the manner in
which redemption shall be effected, whether by the payment of instalments
of principal or otherwise;

(e) in the case of convertible debentures, the date and terms on which the

debentures may be converted into shares and the amounts which may be
credited as paid up on those shares, and the dates and terms on which the
holders may exercise any right to subscribe for shares in right of the
debentures held by them;

() 1 "the charges securing the debenture and the conditions subject to which the
#°  debenture shall take effect.

Statements made in debenture or debenture stock certificate shall be prima facie
evidence of the title to the debentures of the person named therein as the regis-
tered holder dnd of the amounts secured thereby.

If any persén shnlhehang&hls positéon to his detrimens in reluncc in good faith on

* - the contiftued aecuracy-of any statements made, i me,debpnnne or debenture stock
sertificate, the corpany shall be.cstopped infryous bf s\wh.pcrson from denying
-the' ¢ontinued; ccursipof such statements and, M@omptmte such person for

: iﬁ‘,,yvould not-have suffered -
!J‘i s ; b

P

4y loss suffeged by bikp e eliance dhereon
o

A contract with a company to take up and pay for any debentures of the company
may be enforced by an order for specific performance.
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Types of Debentures.

A company may issue perpetual debentures, and a condition contained in any
debentures, or in any deed for securing any debentures, shall not be invalid by
reason only that the debentures are made irredeemable or redeemable only on the
happening of a contigency, however remote, or on the expiration of a period,
however long, any rule of equity to the contrary notwithstanding.

Debentures may be issued upon the terms that in lieu of redemption or repayment
they may, at the option of the holder or the company, be converted into shares in
the company upon such terms as may be stated in the debentures.

Debentures may either be secured by a charge over the company's property or
may be unsecured by any charge.

Debentures may be secured by a fixed charge on certain of the company's property
ora floating charge over the whole or a specified part of the company's undertaking
and assets, or by both a fixed charge on certain property and a floating charge.

A charge securing debentures shall become enforceable on the occurence of the
events specified in the debentures or the deed securing the same.

Where any legal proceedings are brought by a debenture holder to enforce the
security of a series of debentures of which he holds part, the debenture holder shall
sue in a representative capacity on behalf of himself and all other debenture holders

of that series.

Where debentures are secured by a charge, the provisions of section 197 of this
Decree relating to registration of particulars of charges shall apply.

A company limited by shares may issue debentures which are, or at the option
of the company are to be liable to be redeemed.

Where either before or after the commencement of this Decree, a company has
redeemed any debentures previously issued, then unless -

(a) any provision, express or implied, to the contrary is contained in the articles
. orin any contract entered into by the company; or
(b) the company has, by passing a resolution to that effect or by some other

act, manifested its intention that the debentures shall be cancelled, the
company shall have, and shall be deemed always to have had, power to
re-issue the debentures, either by re-issueing the same debentures or by
issuing other debentures in their place. '

On a re-issue of redeemed debentures, the person entitled to the debentures, shall
have, and shall be deemed always to have had, the same prionties as if the
debentures had never been redeemed.

Where a company has either before or afier the commencement of this Decree,
depasited any of its debentures to secure advances, from time to time, on current
account or otherwise, the debenture shall not be deemed to have been redeemed by
reason only of the account of the company having ceased to be in debit, whilst the
debentures remained so deposited. .

The re-issue of a debenture or the issue of another debenture in its place under the
power given by this section to or deemed to have been possessed by a company,
whether the re-issue or issue was made before or after the commencement of this
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Decree, shall be treated as the issmofanewdebcnhmefm&cpmposcsofaﬁamp
duty, but it shall not be so treated for the purposes of any provision limiting the
amount or number of debentures to be issued:

Provided that any person lending money on the security of a debenture re-issued
under this section which appears to be duly stamped, may give the debenture in
evidence in any proceedings for enforcing his security without payment of the stamp
duty or any penalty in respect thereof, unless he had notice or, but for his negligence,
might have discovered, that the debenture was not duly stamped, but in any such
case the company shall be liable to pay the proper stamp duty and penalty,

Nothing in this section shall prejudice any power to issue debentures in place of any
debentures paid off or.otherwise satisfied or extinguished which, by its debentures
or the securities for the same, is reserved to a company.

The trustees of a debenture trust deed shall hold all contracts, stipulations and under-
takings given to him and all mortgages, charges and securities vested in him in connec-
tion with the debentures covered by the deed or some of these debentures, exclusively
for the benefit of the debenture holders concerned (except in so far as the deed
otherwise provides) and the trustee shall exercise due diligence in respect of the
enforcement of those contracts, stipulations, undertakings, mortgages, charges and
securities and the fulfillment of his functions generally.

A debenture holder may sue:-

(a) the company which issued the debentures he holds for payment of any
amount payable to him in respect of the debentures; or

(b) the trustee of the debenture trust deed covering the debentures he holds.
for compensation for any breach of the duties which the trustee owes him,
and in any such action, it shall not be necessary for any other debenture holders
of the same class, or if the action is brought against the company, the trustee
of the covering trust deed, to be joined as a party.

This section shall apply notwithstanding anything contained in a debenture,
debenture trust deed or other instrument but a provision in a debenture or trust deed
shall be valid and binding on ‘all the debenture holders of the class concerned in
so far as it enables a meeting of the debenture holders by a resolution supported by
the votes of the holders of at least three-quarters in value of debentures  of that class
in respect of which votes ar cast on the resolution to:- '

(a) release any trustee from liability for any breach of his duties to the debenture
holders which he has already committed, or generally from Liability for
all such breaches without necessarily specifying them) upon his ceasing to
be a trustec;

) consent to the alt ation or abrogation of any rights, powers or remedies of
the debenture h ’ders and the trustee of the debenture trust deed covering
their debentures ( xcept the powers and remedies under section 209 of this
Decree), or

(c) consent to the s sstitution for the debentures of a different class issued by
the company or iny other company or corporation, or the cancellation of
the debentures in onsideration of the issue to the debenture holders of shares
credited as fully | aid in the company or any other company.

The terms of any debentures or trust deed may provide for the convening of general
meetings of the debenture holders and for the passing, at such meetings, of a resolu-
tion binding on all the holders of the debentures of the same class.
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Whether or not the debentures or trust deed contain such provisions as are referred
10 in subsection (1) of this section, the Commission may at any time direct a meeting
of the debenture holdérs of any class to be held and conducted in such manner as
the Commission thinks fit to consider ancillary or consequential direction as it shall

think fit.

Notwithstanding anything eontained in a debenture trust deed, or in any debenture
or contract or instrument the trustee of the debenture deed shall, on the requisition
of persons holding, at the date of the deposit of the requisition debentures covered
by the trust deed which carry not less than one tenth of the total voting rights attached
to all the issued and outstanding debentures of that class, forthwith, proceed duly
to convene a meeting of that class of debentures holders.

Fixed and Floating Charges.

“A floating charge” means an equitable charge over the whole or a specified part

of the company's undertakings and “assets", including cash and uncalled capital

of the company both present and future, but so that the charge shall not preclude
the company from dealing with such assets until -

(a) the security becomes enforceable and the holder thereof, pursuant to a
power in that behalf in the debenture or the deed securing the same,
appoints a receiver or manager or enters into possession of such assets; or

(b) the court appoints a receiver or manager of such assets on the application
of the holder; or

(©) the company goes into liquidation.

On the happening of any of the events mentioned in subsection (1) of this section,
the charge shall be deemed to crystallise and to become a fixed equitable charge
on such of the company's assets as are subject to the charge, and if a receiver or
manager is withdrawn with the consent of the chargee, or the chargee withdraws from
possession, before the charge has been fully discharged, the charge shall thereupon be
deemed to cease to be a fixed charge and again to become a floating charge.

A fixed charge on anv property shall have priority over a floating charge affecting
that property, unless the terms on which the floating charge was granted prohibited
the company from granting any later charge having prionty over the floating charge
and the person in whose favour such later charge was granted had actual notice of
that prohibition at the time when the charge was granted to him.

Whenever a fixed or floating charge has become enforceable, the court shall have
power to appoint a receiver and in the case of a floating charge, a receiver and
manager of the assets subject to the charge.

In the case of a floating charge, the court may, notwithstanding that the charge has
not become enforceable, appoint a receiver or manager if satisfied that the security
of the debenture holder is in jeopardy;, and the security of the debenture holder shall
be deemed to be in jeopardy 1f the court is staisfied that events have occured or are
about to occur which render 1t unreasonable in the interest of the debenture holder
that the company should retain power to dispose of its assets.

A receiver or manager shall not be appointed as a means of enforcing debentures
not secured by any charge.

Where a receiver or a receiver and manager is appointed by the court, advertisement
to this effect shall be made by the receiver or the receiver and manager in the
Gazette and n two daily newspapers.
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Where a receiver 13 appointed on behalf of the holders of any debentures of a
registered company secured by a floating charge, or possession is taken by, or on
behalf of those debenture holders of any property comprising or subject to the
charge, then if the company is not at the time in course of being wound up, the
debts which in every winding up are under the provisions relating to preferential
payments n Part XV of this Decree to be paid in priority to all other debts, shall be
paid out of any assets coming to the hands of the receiver or other person taking
possession as aforesaid in priority to any claim for principal or interest in respect
of the debentures.

In the application of the provisions relating to preferential payments -

(a) section 494 of this Decree shall be construed as if, the provision for
payment of accrued holiday remuneration becoming payable on the
termination of employment before or by the effect of the winding-up order
or resolution, were a provision for payment of such remunearation
becoming payable on the termination of employment before or by the
effect of appointment of the receiver or possession being taken as aforesaid,
and

)] the peniods of time mentioned therein shall be reckoned from the date of
the appointment of the receiver or of possession being taken as aforesaid,
as the case may be, and if such date occurred before the commencement
of this Decree, the provisiors relating to preferential payments which would
have applied but for this Decree, shall be deemed to remain in full force.

Any payments made under this section, shall be recouped as far as may be out of
the assets of the company available for payment of general creditors.

Debenture Trust Deed.

Every company which offers debentures to the public for subscription or purchase
shall, before issuing any of the debentures, execute debenture trust deed in respect
of them and procure the execution of the deed by the trusiee for the debenture

holders appointed by the deed.

No debenture trust deed shall cover more than one class of dcbentures, whether or
not the trust deed is required by this section to be executed.

Where a trust deed is required to be executed by this section but has not been
executed, the court, on the application of a debenture holder concerned, may -

(a) order the company to execute a trust deed;

) direct that a person nominated by the court shall be appointed to be trustee;
and

(c) give such consequential directions as it thinks fit, as to the contents of the
trust deed and its execution by the trustee thereof.

For the purposes of this Decree, debentures shall belong to different classes if
different rights attach to them in respect of -

(a) the rate of, or dates for payment of interest,
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(b) the dates when, or the instalments by which, the principal of the debenture
shall be repaid, unless the difference is solely that the class of debentures
shall be repaid during a stated period of time and particular debentures may
be repaid during a stated period of time and according to selections made
by the company or by drawings, ballot or otherwise;

©) any right to subscribed for or convert the debentures into shares in, or othei
debentures of, the company or any other company; or

(d) the powers of the debenture holders to realise any security.

Debentures further belong to different classes, if they do not rank cqually for
payment when any security invested in the debenture holders under any trust deed
is realised or when the company is wound up, that is to say, if, in the circumstances
mentioned in subsection (4) of this subsection the subject matter of any such security
or the proceeds thereof, or any assets available to satisfy the debentures, is or are
not to be applied in satisfying the debentures strictly in proportion to the amount
of principal, premtums and arrears of interest to which the holders of them are
respectively entitled. ‘

a debenture is covered by a trust deed if - ,

(a) the holder of the debenture is entilled.tq participate in any money payable
by the company under the deed; or

(b) is entitled to the benetit of any mortgage, chérge or security created by the
deed, whether alone or together with other persons.

If a company issues debentures in circumstances in which this section requires a
debenture trust deed to be executed without such a deed, having been executed in
compliance with this section, or if the company issues debentures under a trust deed
which covers two or more classes of debentures, the directors of the company who
are in default are guilty of an offence and liable on conviction to a fine of =N=5,000

jointly or severally.

Every debenture trust deed, whether required by section 183 of this Decree or not
shall state -

(a) the maximum sum which the company may raise by issuing debentures
of the same class;

(b) the maximum discount which may be allowed on the issue or re-issue of
the debentures, and the maximum premium at which the debentures may

be made redeemable;

©) the nature of any assets over which a mortgage, charge or security is created
by the trust deed in favour of the trustee for the benefit of the debenture
holders equally, and except where such a charge is a floating charge or a
general floating charge, the identity of the assets subject to it;

(d the nature of any assets over which a mortgage, charge or security has been
or will be created in favour of any person other than the trustee for the
benefit of the debenture holders equally, and ¢xcept where such a charge
is a floating charge or a general floating charge, the identity of the assets

subject to it;
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whether the company has created or will create any mortgage charge or
security for the benefit ¢f some, but not all, of the holders of debentures
issued under the trust deed;

any prohibition or restriction on the power of the company to 1ssuc
debentures or to create mortgages, charges or any security on any of its
assets ranking in priority to, or equally with the debentures issued under
the trust deed,

whether the company shall have power 1o acquire debentures 1ssued under
the trust deed before the date of their redemption and to re-1ssue the
debentures;

the rate of and the dates on which interest on the debentures issued under
the trust deed shall be paid and the manner in which pavment mayv be made

the date or dates on which the principal or the debentures issued under the
trust deed shall be repaid, and unless the whole principal is to be repud
to all the debenture holders at the same time, the manner 1in which
redemption shall be eftected, whether by the pavment of equal instalments
of principal in respect of cach debenture, or by the selection of the
debentures for redemption by the company, or by drawing. ballot. o
othenvise:

in the case of convertible debentures, the dates and terms on which the
debentures mav be converted into shares and the ammounts which mav. be
credited as paid up on those shires in right of the debentures held by then

the crrcumstancesn which the debenture holders shall be entitled o reahise
anv mortgage, charge or security invested in the trustee or anv other person
for their benefit (other than the cireumstances in which thev are enutjed
to do so by this Decree). : '

the powers of the company and the trustee to call meetings of the debenture
_holders and the nights of the debenture holders to require the compan
or the trustee to call such meetings;

whether the nghts of debenture holders mayv ke altered or abrogated and
i so, the conditions which must be fulfilied. and the procedure which must
be followed, to effect such an alteration or abrogation. and

the amount or rate of remuneration to be paid to the trustee and the period
for which 1t shall be paid, and whether 1t shall be paid in pnionty to the
principal, interest-and costs 1n respect of debentures issued under the trust.
deed. ‘

If debentures are issued without a covering debenture gust deed being exceuted:
the statements required by subsection (1) of this section shall be included in cach
debenture or in a note forming part of the same document. or. endorsed thereon, and
in applying that subsection references therein to “the debenture trust deed” shall be
construed as references to all or any of the debentures of the same class.

Subsection (2) of this section shall not apply if the debenture 15 the only debenture
of the class to which it belongs which has been or may be issued, and the nghts of
the debenture holder may not be altered or abrogated without his consent
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Any director who issues debenture in violation of the provisions of this section shall
be guilty of an offence.

Every debenture covered by a debenture trust deed shall state, either in the body
thereof or in a note forming part of the same document or endorsed thereon -

(a) the matters required to be stated in a debenture trust deed by paragraphs
(a), (b), (), (h), (1), (), (1) and (m) of subsection (1) of section 184 of
this Decree.

(b) whether the trustee of the covering debenture trust deed holds the
mortgages, charges and securities vested in him by the trust deed in trust
for the debenture holders equally, or in trust for some only of the the
debenture holders, and if so, which debenture holders; and

(c) whether the debenture is secured by a general floating charge vested in the
trustee of the covering debenture trust deed or in the debenture holders.

A debenture issued by a company shall state on its face in clearly legible print, that
it is unsecured if no mortgage, charge or security is vested in the holder of the
debenture or in any other person for his benefit as security for payment of principal
or interest.

Any director of a company who issues a debenture in violation of the provisions
of subsections (1) and (2) of this section shall be guilty of an offence.

Whether or not a debenture is secured by a charge over the company's property it
may be secured by a trust deed appointing trustees for the debenture holders.

It shall be the duty of such trustees to safeguard the rights of the debenture holders
and, on behalf of and for the benefit of the debenture holders, to exercise the rights,
powers and discretions conferred upon them by the trust deed.

Charges securing the debentures may be created in favour of the debenture holders
by vesting them in the trustees.

any provision contained in a trust deed or in any contract with the holders of
debentures secured by a trust deed shall be void in so far as it would have the effect
of exempting a trustee thereof from, or indemnifying him against, liability for any
breach of trust or failure to show the degree of care and diligence required of him
as trustee having regard to the powers, authorities or discretions conferred on him

by the trust deed:

Provided that nothing herein contained shall be deeméd to invalidate any release
otherwise validly given in respect of anything done or omitted to be done by a
trustee on the agreement to such release of a majority of not less than three-quarters
in value of the debenture holders present in person, or where proxies are permitted,
by proxy at a meeting summoned for the purpose.

Notwithstanding any provisions contained in the debentures or trust deed, the court
may, on the application of any debenture holder or of the Commission remove any
trustee and appoint another in his place if satisfied that such trustee has interest
which conflict or may conflict with those of the debenture holders or that for any
reason it is undesirable that such trustee should continue to act:
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Provided that where any such application is made by a debenture holder, the court
if 1t thinks fit, may order the applicant to give security for the payment of the costs
of the trustee and may direct that the application shall be heard in Chambers.

A person 1s not qualified for appointment as a trustee of a debenture trust deed
ifheis -

(a) an officer or an employee of the company which issues debentures covered
by the trust deed or of a company in the same group of companies as the
company so issuing debentures;

(b) less than 18 years of age;
(©) of unsound mind and has been so found by a court in Nigeria or elsewhere;
(d) an undischarged bankrupt;

(«©) disqualified under section 257 of this Decree from being appointed as a
director of a company;

) a substantial shareholder (as defined in section 95 of this Decree) of the
company.

If a trustee becomes subject to any of the disqualifications mentioned in subsection

(1) of this section after he has been appointed, he shall immediately cease to be

qualified to act as a trustee of the debenture trust deed.

Any person who acts as a trustee of a debenture trust deed shall be guilty of an
offence, if his appointment is invalid under subsection (1) of this section or if he 1s
disqualified from acting under subsection (2) of this section.

Subject to the provisions of this section, anything contained 1n a trust deed for
securing an issue of debentures, or in any contract with the holders of debentures
secured by trust deed, shall be void in so far as 1t would have the effect of exempting
a trustee thereof from or indemnifying him against liability for breach of trust, where
he fails to show the degree of care and diligence required of him as trustee, having
regard to the provisions of the trust deed confering on him any powers, authorities

or discretions.
Subsection (1) of this section shall not invahdate -

(a) any release otherwise validly given in respect of anything done or omitted
to be done by a trustee before the giving of the release; or

(b) any provision enabling such a release to be given -

1) on the agreement thereto of a mojority of not less than three quarters in
value of the debenture holders present and voting in person or, where
proxies are permitted, by proxy at a meeting summoned for the purpose;
and

(1) either with respect to specific acts or omissions or on the trustee dying or
ceasing to act.

Subsection (1) of this section shall not operate to -
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(a) invalidate any provision in force at the commencement of this Decree in
any such trust deed or contract, so long as any person entitled to the benefit
of that provision, or afterwards given the benefit thereof under subscction
(4) of this section, remains a trustee of the trust deed in question: or

(b) deprive any person of any excmption or right to be indemnified in respect
of anything done or omitted to be done by him, while anv such provision
was 1n force.

While any trustee of a trust deed remains entitled to the benefit of a provision saved
by subsection (3) of this section, the benefit of that provision mav be given -

(a) to all trustees of the deed, present and future: or

(b to any named trustees or proposed trustees thereof, by a resolution, passed
by a majority of not less than three-quarters in value of the  debenture
holders present in person or, where proxies are permitted by proxy at a
mecting summoned for the purpose in accordance with the provisions of
the trust deed or, if the trust deed makes no provision for summoning
meetings, a meeting summoned tor the purpose in any manner approved
by the court.

Fixcept as expressly provided in the terms of any debentures, debentures shall be
transferable without restriction by a written transter in common form and so that
the transferce shall be entitled to the debenture and to the moneys secured thereby
without regard to any equities, set-off, or cross claim between the company and the
original or anv intermediate holder.

The terms of any debenture may impose restrictions of any nature whatsoever on
the transferability of debentures, including power for the company to refuse to
register anv transfer and provisions for compulsory acquision or rights of first refusal
in favour of other debenture holders, or members or ofticers of the company:

Provided that if any restriction is imposed on the right to transfer any debenture,
notice of the restriction shall be endorsed on the face of the debenture or debenture
stock certificate and in the absence of such endorsement, the restriction shall be
mneflective as regards anv transferee for value, whether or not he has notice of the

restriction.

Provisions as to Company's Register of Charges, Debenture Holders
and as to Copies of Instruments Creating Charges.

Fverv company shall cause a copy of every instrument creating any charge requiring
registration under this Part of this Decree to be kept at the registered otlice of
the company.

Provided that, in the case of a series of uniform debentures, a copy of one debenture
of the series shall be sufficient.

Fvery limited company shall keep at the registered office of the company, a

register of charges and enter therein all charges specifically affecting property

of the company and all floating charges on the undertaking or anv property of the
company giving in each case a short description of the property charged, the amount
of the charge, and. except in the case of sccurities to bearer, the names of the

persons entitled thereto
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If any officer of the company knowingly asd wilfully authorises or permits the
omission of any entry required to be mede in pursuance of this sc.tion, he shall be
guilty of an offence and liable on convictsen 40 & fine not exceeding =N=250.

The copies of instruments creating any clmagesequiring registration under this

part of this Decree with the Commission«nd dac register of charges kept in pur-
suance of section 191 of this Decree, shall be qpen during business hours (but
subject to such reasonable restrictions as the company in general meeting may impose,
so that not less than 2 hours in each day shall be allowed for inspection) to inspection
by any creditor or member of the company without fee and theregister  of charges
shall also be open to inspection by any other person on payment of such fee, not
exceeding =N=S5 for each inspection as the company may prescribe.

If inspection of copies of instruments creating charges or of the register 1s refused,
every officer of the company who is in default shall be guilty of an offence and
hable to a fine not exceeding =N=10 for every day during which the refusal

continues.

If any such refusal occurs in relation to a company registered in Nigeria or, in so
far as a foreign company has an established place of business within Nigeria and
an instrument creates a charge over any of its property in Nigeria and the refusal
relates to that charge, the court may by order compel an immediate inspection of
the copies of instruments or register.

A company which 1ssues or has issued debentures shall maintain a register of the
holders thereof.

The register shall contain the following information that is -
(a) the names and addresses of the debenture holders;
b the principal of the debentures held by each ofithem;

©) the amount or the highest amount of any premium payable on redemtion
of the debentures;

(d) the issue price of the debenture and the amount paid up on the issue price;

(e) the date on which the name of each person was entered on the register as
a debenture holder, and

6y} the date on which each person ceased to be a debenture holder.

\ S
The entry required under this section shall be made within 30 days of the conclusion
of the agreement with the company to become a debenture holder or within 30 days
of the date at which he ceases to be one.

Every register of holders of debentures of a company shall, except when duly closed
(but subject to a such reasonable restrictions as the company may in general meeting
impose, so that not less than two hours in each day shall be allowed for inspection),
be open to the inspection of the registered holder of any such debentures or any
holder of shares in the company without fee, and of any other person on payment
of a fee of =N=1 or such less sum as may be prescribed by the company.
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any such registered holder of debentures as aforesaid or any other person may
require a copy of the register of the holders of debentures of the company or any
part thereof on payment of 50K for every’ 100 words required to be copied.

a copy of any trust deed for securing any issue of debentures shall be forwarded to
every holder of any such debentures at his request on payment in the case of a
printed trust deed, of the sum of =N=1 or such less sum as may be prescribed by
the company, or, where the trust deed has not been printed, on payment of 50K
for every 100 words required to be copied.

If inspection is refused, or a copy is refused or not forwarded, the company and
every officer of the company who is in default shall be guilty of an offence and
liable to a fine not exceeding =N=50 and in case of a continuing default, to a further
fine of =N=10 for every day during which the default continues.

Where a company is in default as aforesaid, the court convicting may by order
compel on immediate inspection of the register or direct that the copies required
shall be sent to the person requiring them.

For the purposes of this section, a register shall be deemed to be duly closed in
accordance with provisions contained in the articles or in the debentures or, in the
case of debenture stock, in the stock certificates, or in the trust deed or other
document securing the debentures or debenture stock, during such periods, not
exceeding in the whole 30 days in any year, as may be therein specified.

On the application of the transferor of any debenture in a company, the company
shall enter in its register of debenture holders, the name of the transferee in the
same manner and subject to the same conditions as if the application for the entry
were made by the transferee.

If a company refuses to register a transfer of any debentures, the company shall,
within two months after the date on which the transfer was lodged with the company,
send to the transferee notice of the refusal.

If any default is made in complying with the provisions of this section, the company
and every officer of the company who is in default shall be guilty of an offence and
liable to a fine of =N=500.

Registration of Charges with Commission.

Subject to the provisions of this Part of this Decree, every charge created by a
company, being a charge to which this section applies, shall so far as any security
on the company's property or undertaking is conferred be void against the liquida-
tor and any creditor of the company, unless the prescribed particulars of the charge
together with the instrument, if any, by which the charge is created or evidenced,
have been or are delivered to or received by the Commission for registration in the
manner required by this Decree or by any enactment repealed by this Decree within
90 days after the date of its creation but without prejudice to any contract or
obligation for repayment of the money thereby secured, and when a charge becomes
void under this section, the money thereby secured shall immediately become
payable.

The provisions of this section shall apply to the following charges that is -

(a) a charge for the purpose of securing any issue of debentures;
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) a charge on uncalled share capital of the company;,

(<) a charge created or evidenced by en instrument which if executed by an
individual would require registration as a bill of sale;

(d) a charge on land, wherever situate, or any interest therein, but not including
a charge for rent or other periodical sum issuing out of land;

(e) a charge on book debts of the company;

o a ﬂoaﬁng charge on the undertaking or property of the company;

® a charge on calls made but not paid,
(h) a charge on a ship or aircraft or any share in a ship;
1) a charge on goodwill, on a patent or a licence under a patent, on trade mark

or on a copy right or a licence under a copyright.

Where a charge affects or relates to property situated in Nigeria and in ‘addition to
registration under subsection (1) of this section registration elsewhere in Nigeria
is necessary to make the charge valid or effectual, it shall, subject to this subsection,
be sufficient evidence of compliance with the requirements of subsection (1) of this
section, if, instead of delivery of the origimal instrument creating or evidencing the
charge, there is delivered to and received by the Commission within the prescribed
period of 90 days, or such extended time as the court may allow, a true copy of it duly
certified as such by the secretary to the company.

A reference in any enactment to the date of execution of an instrument for the
purposes of computation of time within which registration is to be effected with or
without penalty, shall be construed as a reference to the date of presentation of copy
of the instrument to the Commission under this Decree, and time shall be computed
accordingly; and if a certified copy is delivered to the Commission under this
subsection, the original of it shall be produced to it for inspection and comparison,
if the Commission so requires.

In the case of a charge created out of Nigeria, affecting or in relation to property
sttuated outside Nigenia, the delivery to and the receipt by the Commission of a copy
verified in the prescribed manner of the instrument by which the charge is created
or evidenced shall have the same effect for the purposes of this section as the
delivery and receipt of the instrument itself, and 90 days afier the date on which the
instrument or copy could, in due course of post, and if despatched with diligence,
have been received in Nigeria shall be substituted for 90 days after the date of the
creation of the charges as the time within which the particulars and instrument or
copy are to be delivered to the Commission.

Where a charge is created in Nigeria but affects or relates to property outside
Nigeria, the instrument creating or purporting to create the charge may be sent for
registration under this section notwithstanding that further proceedings may be
necessary to make the charge valid or effectual according to the law of the country
in which the property is situate.

Where a negotiable instrument has been given to secure the payment of any book
debts of a company, the deposit of the instrument for the purpose of securing an
advance to the company shall not, for purposes of this section, be treated as a charge
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The holding of debentures entitling the holder to a charge on land shall not, for the
purposes of this section, be deemed to be an interest in land.

Where a series of debentures containing, or giving by reference to any other
instrument, any charge to the benefit of which the debenture holder of that series
are entitled pari passu is created by a company, it shall, for the purposes of this
section, be sufficient if there are delivered to or received by the Commission within
90 days after the execution of the deed containing the charge or, if there is no such
deed, after the execution of any debentures of the series, the following particulars -

(a) the total amount secured by the whole series; and

(b) the dates of the resolutions authorising the issues of the series  and the
date of the covering deed, if any, by which the security is created or
defined; and

(©) a general description of the property charged; and

(d) the names of the trustees, if any, for the debenture holders; together with
the deed containing the charge, or, if there is no such deed, one of the
debentures of the series:

Provided that, where more than one issue is made of debentures in the
series, there shall be sent to the Commission for entry in the register
particulars of the date and amount of each issue, but an omission to do this
shall not affect the validity of the debentures issued.

Where any commission, allowance or discount has been paid or made either directly
or indirectly by a company to any person in consideration of his subscribing or
agreeing to subscribe, whether absolutely or conditionally, for any debentures of
the company, or procuring or agreeing to procure subscriptions whether absolute
or conditional, for any such debentures, the particulars required to be sent for
registration under this section shall include particulars as to the amount or rate
percent of commission, discount or allowance so paid or made, but an omission to
do this shall not affect the validity of the debentures issued:

Provided that the deposit of any debentures as security for any debt of the company
shall not, for the purposes of this subsection, be treated as the issue of the debentures
at a discount.

In this part of this Decree, "charge" includes mortgage.

The Commission shall keep with respect to each company, a register in the pres-
cribed form of all the charges requiring registration under this part of this Decreg,
and.shall, on payment of such fee as may be specified by regulations made by the
Commussion, enter in the register with respect to such charges the following
particulars -

(a) in the case of a charge to the benefit of which the holders of a series of
debentures are entitled, such particulars as are specified in section 197 ©)

of this Decree;

b) in the case of any other charge -
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0 if the charge is a charge created by the company, the date of its creation, and
if the charge was a charge existing on property acquired by the company, the
date of its creation, and the date of the acquisition of the property;

(1) the amount secured by the charge;
(1) short particulars of the property; and
Qav) the persons entitled to the charge.

Where a charge is registered under this Part of this Decree, the Commission shall
issue a registration certificate setting out the parties to the charge, the amount
thereby secured, with such other particulars as the Commission may consider
necessary, and the certificate shall be prima facie evidence of due compliance with
the requirements as to registration under this Part of this Decree.

The register kept in pursuance of this section shall be open to inspection by any
person on payment of such fee, not exceeding =N=1 for each inspection as may
be specified by regulations made by the Commission.

It shall be the duty of a company to send to the Commission for registration, the
particulars of every charge created by the company and of the issues of debentures
of a series requinng registration under section 197 of this Decree, but registration
of anv such charge may be effected on the application of any person interested
therein.

Where registration 1s cffected on the application of some person other than the
company, that person shall be entitled to recover trom the company the amount of
any fees properly paid by him to the Commussion on the registration.

If any company makes default in sending to the Commission for registration, the
particulars of any charge created by the company or of the issues of debentures of

a senes requinng registration as aforesaid, then, unless registration has been effected
on the application of some other person, the company and every officer of the
company who is in default shall be guilty of an offence and liable to a fine of
=N=500.

Where a company acquires any property which is subject to a charge of any such
kind as would, if it has been created by the company after the acquisition of the
property, have been required to be registered under this Part of this Decree, the
company shall cause the prescribed particulars cf the charge, together with a copy
(certified in the prescribed manner to be a correct copy) of the instrument, if

any, by which the charge was created or is evidenced, to be delivered to the
Commission for registration in the manner required by this Decree within 90 days
after the date on which acquisisition is completed:

Provided that, if the property is situated and the charge was created outside Nigeria,
90 days after the date on which the copy of the instrument could in due course of
post, and if despatched with due diligence, have been received in Nigeria shall be
substituted for 90 days after the completion of the acquisition, as the time within
which the particulars and the copy of the instrument areto be ~ delivered to the
Commission.

If default is made in complying with this section, the company and every officer of
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the company who is in default shall be guilty of an offence and liable to a fine of
=N=250.

It shall be sufficient compliance with this section in any case affecting Land registered
under any enactment in a State, where the charge is registered thereunder before the
land 1s acquired by the company, if a true copy of the charge duly certified by the
Registrar of Land is delivered to the Commission within the time prescribed by this

section.

Where, at the date of commencement of this Decree, a company has property on
which there is a charge particulars of which would require registration if it had been
created by the company after the date of such commencement then, unless the charge
has been discharged or the property has ceased to be held by the company prior to
the expiration of 6 months from the date of such comencement, the company shall,
within that time, cause particulars of the charge as prescribed by section 197 of this
Decree to be delivered to the Commission for registration together with the
document, if any, by which the charge was created or a copy thereof, certified as
required by that section.

Every existing company shall, prior to the expiration of the 6 months from the
commencement of this Decree, deliver to the Commission for registration a statutory
declaration made by a director and the secretary of the company stating whether or
not there are any charges on the company's property of which particulars require
to be registered under this section and confirming that particulars of any such
charges have been duly delivered to the Commission for registration.

In the event of default in complying with subsection (2) of this section, the company
and every officer of the company who is in default shall be guilty of an offence and
liable to a fine not exceeding =N=50 for every day during which the default continues.

Failure to comply with the provisions of this section shall not affect the validity
of the charge.

Where a charge, particulars of which require registration under section 197 of this
Decree, is expressed to secure all sums due or to become due or some other uncer-
tain or fluctuating amount, the particulars required under paragraph (a) of subsection
(9) of section 197 of this Decree shall state the maximum sum deemed to be secured
by such charge (being the maximum sum covered by the stamp duty paid thereon)
and such charge shall be void, so far as any security on the company's property is
thereby conferred, as respect to any excess over the stated maximum:

Provided that, if -
(a) additional stamp duty is subsequently paid on such charge; and

M) at any time thereafter prior to the commencement of the winding up of the
company, amended particulars of the said charge stating the increased
maximum sum deemed to be secured thereby (together with the original
instrument by which the charge was created or evidenced) are delivered
to the Commission for registration, then, as from the date of such delivery
the charge, if otherwise valid, shall be effective to the extent of such
increased maximum sum except as regards any person who, prior to the
date of such delivery, has acquired any proprietary rights in, or a fixed or
floating charge on, the property subject to the charge.
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The company shall cause a copy of every certificate of registration given

under section 198 of this Decree to be endorsed on every debenture or certificate
of debenture stock which is issued by the company and the payment of which 1s
secured by the charge so registered:

Provided that nothing in this subsection shall be construed as requiring a company
to cause a certificate of registration of any charge so given to be enforced on any
debenture or certificate of debenture stock issued by the company before the charge

was created.

If any person knowingly and wilfully authorises or permits the delivery of any
debenture or certificate of debenture stock which under the provisions of this section
is required to have endorsed on it a copy of a certificate of registration without the
copy being so endorsed upon it, he shall, without prejudice to any other liability,
be guilty of an offence and liable to a fine not exceeding =N=500.

If the Commission is satisfied with respect to any registered charge that -

(a) that debt for which the charge was given has been paid or satisfied in
whole or in part; or

(b) part of the property or undertaking charged has been released from the charge
or has ceased to form part of the company's property or undertaking, it may
enter on the register a memorandum of satisfaction to the extent necessary
to give effect thereto and, where it enters a memorandum of satisfaction it
shall, if required, furnish the company with a copy of the entry, and any such
entry shall have effect subject to the requirement of any other enactment as
to registration.

The court, on being satisfied that the omission to register a charge within the time
required by this Decree or that the omission or mis-statement of any particular with
respect to any such charge or in a memorandum of satisfaction was accidental, or
due to inadvertence or to some other sufficient causc, or s not of a nature to
prejudice the postition of creditors or shareholders of the company, or that on other
grounds it is just and equitable to grant relicf, may, on the application of the
company or any person interested and on such terms and conditions as seems to the
Court just and expedient, order that the time for registration shall be extended or,
as the case may be, that the omission or mis-statement shall be rectified.

If any person obtains an order for the appointment of a receiver or manager of

the property of a company, or appoints such a receiver or manager under any powers
contained in any instrument, he shall, within 7 days from the date of the order or
the appointment under the said powers, give notice of the fact to the Commission
and the Commission shall, on payment of such fee as may be specified by
regulations made under this Decree, enter the fact in the register of charges.

Where any person appointed receiver or manager of the property of a company
under the powers contained in any instrument, ceases to act as such receiver or
manager, he shall, on so ceasing, give the Commission notice to that effect, and the
Comm{ssion shall enter, the notice in the register of charges.

If any person makes default in complying with the requirements of this section, he
shall be guilty of an offence and liable to a fine not exceeding =N=50 for every day
during which the default continues.
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The copies of instruments creating any charge requiring registration under this

part of this Decree with the Commission and the register of charges kept in pur-
suance of section 198 of this Decree, shall be open during business hours (but
subject to such reasonable restrictions as the company in general meeting may
impose, so that not less than two hours in each day shall be allowed for inspection)
to inspection by any creditor or member of the company without fee, and the register
of charges shall also be open to inspection by any other person on paymeht of such
fee, not exceeding =N=1 for each inspection, as the company may prescribe.

If inspection of copies of instruments creating charges or of the register is refused,
every officer of the company who is in default shall be guilty of an offence and
liable to a fine not exceeding =N=35 for every day during which the refusal continues.

If any such refusal occurs in relation to a company registered in Nigeria or, in so
far as a foreign company has an established place of business within Nigeria and
an instrument creates a charge over any of its property in Nigeria and the refusal
relates to that charge, the court may by order compel an immediate inspection of

- the copies or register.

Realisation of Security:

A debenture holder shall be entitled to realise any security vested in him or in any
other person for his benefit if -

(a) the company fails to pay any instalment of interest, or the whole or part of the
principal or any premium, owing under the debenture or the debenture
trust deed covering the debenture within one month afterit. . becomes
due;

®) the company fails to fulfil any of the obligations imposed on it by the
debentures or the debenture trust deed; ,

(c) any circumstances-occur which by the terms of the debenturés or debenture

* trust deed entitled the holder of the debentures to realise his security; or

(d) thé company is Wound up.

A debenture holder whose debenture s secured by a general floating charge vested
in him or the trustee of the covering debenture trust deed or any other person shall
additionally be entitled to realise his security if -

(a) any creditor of the company issues a process of execution against any of
its assets or commences proceedings for winding up of the company by
order of any court of competent jurisdiction; or

(b) the company ceases to pay its debts as they fall due; or

(©) the company ceases to carry on business; or

(d) the company suffers, after the issue of debenture of the class concerned, losses
or diminutions in the value of its assets which in the aggregate  amount to
~more than one-half of the total amount owing in respect of debentures
of the class held by the debenture holder who seeks to enforce  his security
and debentures whose holder ranks before him for payment of principal
or interest; or
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(e) ~ any circumstances occur which entitlgs a debenture holder who ranks for
payment of principal or interest in priority to the debentures secured by
the general floating charges to realise his secunity.

At any time afler a debenture holder or a class of debenture holders becomes entitled
to realise his or their security, a receiver of any assets subject to a mortgage, charge
or security in favour of the class of debenture holders or the trustee of the covering
trust deed or any other person may be appointed by -

(a) that trustee;

) the holders of debentures of the same class containing power to appoint;
or

(©) debenture holders having more than one half- of the total amount owing

in respect of all the debentures of the same class; or

(d) the court on the application of the trustee.

Subject to any conditions imposed in the debenture or debenture trust deed, a
debenture holder or a trustee in the case of a trust deed may -

(a) bring an action in a representative capacity against the company for
payment and enforcement of the security; or

) realise his security by -
(1) bringing a foreclosure action: or
(i) commencing a winding up proceeding.

A receiver appointed under this section shall have subject to any order made by the
court, power to take possession of the assets subject to the mortgage, charge or
sceurity and to sell those assets and, if the mortgage, charge or security extends to
such property, to collect debts owed to the property, to enforce claims vested in the
company, to compromise, scttle and enter into arrangements in respect of claims
by or against the company, on the company's business with a view to selling 1t on
the most favourable terms, to grant or accept leases of land and licences in respect
of patents, designs, copyright or trademarks, and to recover any instalment unpaid
on the company's issued shares.

Where a representative action is being brought under paragraph (a) of subsection
(2) of this section, the approval of the court shall be obtained where the company
is being wound up.

The remedies given by this section shall be in addition to, and not in substitution
for, any other powers and remedies conferred on the trustee of the debenture trust
deed or on the debenture holders by the debentures or debenture trust deed, and any
power or remedy which is expressed in any instrument to be exercisable if the
debenture holders become entitled to realise their secunty is exercisable on the
occurence of any of the events specified in subsetion (1) of section 208 of this Decree
or in the case of a general charge in subsections (1) and (2) of section 208 of this
Decree; but a manager of the business or of any of the assets of a company may not be
appointed for the benefit of debenture holders unless a receiver has also been
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appointed and has not ceased to act.

The provisions of section 387 to 400 of this Decree shall apply to receivers and
managers under this Part of this Decree.

No provision in any instrument which purports to exclude or restrict the remedies
given by this section shall be valid.

Subject to the provisions of this Part of this Decree and unless the context other-
wise admits, the provisions of sections 146, 147, 151, 153, 156 and 157 of this
Decree relating to share certificates and transfer of shares shall apply in respect of
shares as if "debentures” were substituted for "shares” and "debentures holders" for

"shareholders”.

PART VIII - MEETINGS AND PROCEEDINGS OF COMPANIES

Statutory Meeting.

Lvery public company shall, within a period of 6 months from the date of its
incorporation, hold a general meeting of the members of the company (in this Decree
referred to as "the statutory meeting”).

The directors shall, at least 21 days before the day on which the statutory meeting
is held, forward to every member of the company statutory report.

The statutory report shall be certified by not less than 2 directors or by a director
and the secretary of the company and shall state -

(a) the total number of shares alloted, distinguishing shares alloted as fully or
partly paid up othcrwisc than in cash, and stating in the case of shares partly
paid up the extent to which they are so paid up, and in either case the
consideration for which they have becen alloted;

*

(b) the total amount of cash received by the company in respect of all tﬁe
. shares allotted, distinguished as aforesaid; .
(©) the names, addresses and descnptlons of the directors, autdxtors managers,

if any, and secretary of the company;,

(d) the particilars of any pre-incorporation contract together with the
particulars of any modification or proposed modification thereon;

() any undcrwntmg contract that has not been carried out and the reasons
therefore.,

(N the arréars if any, due on calls from every director;

) the particulars of any commission or brokerage paid or to be paid in

connection with the issue of sale of shares or debenturc: to any director”
or to the manager. :

The report shall also contain an abstract of the receipts of the company and of the
pavments made from them up to a date within 7 days of the date of the report,
exhibiting under distinctive headings thé receipt of the company from shares and
debentures and other sources, the payments made from such reeeipts and particulars
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concerning the balance remaining in hand, and an account or estimate of the
preliminary expenses of the company.

The statutory report shall, so far as it relates to the shares allotted by the company,
and to the cash received in respect of such shares, and to the receipts and payments
of the company on capital account, be certified as correct by the auditors of the

company.

The directors shall cause a copy of the statutory report, certified as required by this
section, to be delivered to the Commission for registration forthwith after the

sending of copies to the members of the company.

The directors shall cause a list showing the names, descriptions and addresses of
the members of the company, and the number of shares held by them respectively,
to be produced at the commencement of the meeting and to remain open and
accessible to any member of the company during the continuance of the statutory
meeting.

The members of the company present at the statutory meeting shall be at hiberty to
discuss any matter relating to the formation of the company and its commencement of
business or arising out of the statutory report.

Any member who wishes a resolution to be passed on any matter arising out of the
statutory report shall give further 21 days notice from the date on which the statutory
report was received to the company of his intention to propose such a resolution.

The statutory meeting may adjourn from time to time and at any adjourncd meeting
any resolution of which notice has been given in accordance with the articles, either
betore or subsequently to the former meeting, may be passed, and the adjourned
meeting shall have the same powers as an original mecting.

Without prejudice to the provisions of section 408 of this Decree, if a company
fails to comply with the requirements of section 211 of this Decree, the company
and any officer in default shall be guilty of an oftfence and liable to a tine of =N=50
for every day during which the default continues.

General Meeting.

Every company shall in each year hold a general meeting as its annual general
meeting in addition to any other meetings in that year, and shall specify the meeting
as such in the notices calling it; and not more than 15 months shall elapse between
the date of one annual general meeting of a company and that of the next.

Provided that -

(a) so long as a company holds its first annual general meeting within 18
months of its incorporation it needs not hold it in that year or in the
following year,

(b) except for the first annual general meeting, the Commission shall have the
power-to extend the time within which any annual general meeting shall
be held, by a period not exceeding 3 months;

If default is made in holding a meeting of a company in accordance with subsection
(1) of this section, the Commission may, on the application of any member of the
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company, call or direct the calling of, a general meeting of the company and give

'such-ancillary or consequential directions as the Commussion thinks expedient,

including directions modifying or supplementing, in relation to the calling, holding
and conducting of the meeting the operation of the company's articles, and it is
hereby declared that the directions that may be given under this subsection shall
include a direction that one member of the company present in person or by proxy
may apply to the court for an order to take a decision which shall bind all the
members.

A general meeting held in pursuance of subsection (2) of this section shall, subject to
any directions of the Commission, be deemed to be an annual general meeting of the
company; but, where a meeting so held is not held in the year in which the default in
holding the company's annual general meeting occurred, the meeting so held shall not
be treated as the annual general meeting for the year in which it 1s held unless at that
meeting the company resolves that it shall be so treated.

Where a company resolves that a meeting shall be treated as its annual general
meeting, a copy of the resolution shall, within 15 days afier the passing thereof, be
filed with the Commussion.

If default is made in holding a meeting of the company in accordance with subsection
(1) of this section, or in complying with any directions of the Commission under
subsection (2) thereof, the company and every officer of the company who is in default
shall be guilty of an offence and be liable to a fine of =N=500 and if default is made
in complying with subsection (4) of this section, the company and every ofticer of the
company who is in default shall be liable to a fine of =N=25.

All businesses transacted at annual general meeting, shall be deemed special busi-
nesses except declaring a dividend, the presentation of the financial statement and
the reports of the directors and auditors, the election of the directors in the place of
those retiring, the appointment, and the fixing of the remuneration of the auditors, the
appointment of the members of the audit committee and the choice of venue of the next
Annual General Meeting which shall be ordinary business.

Extraordinary General Meeting.

The Board of directors may convene an extraordinary general meeting whenever
thev deem fit, and 1f at any time there are not within Nigeria sufficient directors
capable of acting to form a quorum, any director may convene an extraordinary
general meeting. -

An extrdordinary general meeting of a company may be requisitioned by any

member or members of the company holding at the date of the requisition not less
than one-tenth of the paid up capital of the company as at the date of the deposit
carrying the right of voting, or in the case of a company not having a share capital,
members of the company representing not less than one-tenth of the total voting
rights of all the members having at the said date aright to vote at general meetings of
the company, and the directors shall on receipt of the requisition forthwith proceed

‘duly io convene an extraordinary general meeting of the company,
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The requisition shall state the objects of the meeting, and be signed by the
requisitionists and deposited at the registered office of the company, and the
requisition may consist of several documents in like form each signed by one or
more requisitionists.

If the directors do not within 21 days from the date of the deposit of the requisition
proceed duly to convene a meeting, the requisitionists, or any one or more of them
representing more than one-half of the total voting nights of all of them, may
themselves convene a meeting:

Provided that any meeting so convened shall not be held after the expiration of 3
months from that date.

A meeting convened under this section by a requisitionist or requisitionists shall be
convened in the same manner, as nearly as possible, as that in which meetings are
to be convened by directors.

Any reasonable expenses incurred by the requisitionist or requisitionists by reason
of the failure of the directors duly to convene a meeting shall be repaid to the
requisitionists by the company, and any sum so repaid shall be retained by the
company out of anv sums due or to become due from the company by way of fees
or other remuneration mn respect of their services to such of the directors as were
in default.

For the purpose of this section the directors shall, in the case of 2 meeting at which
a resolution 1s to be proposed as a special resolution, be deemed not to have duly
convened the meeting 1f thev do not give such notice as 1s required by section 217
of this Decree

All businesses transacted at an extraordinary general meeting shall be deemed
special

All statutory and annual general meetings shall be held in Nigeria.

Notice of Meetings.

The notice required for all tvpes of general meetings from the commencement of
this Decree shall be 21 days from the date on which the notice was sent out.

A general meeting of a company shall, notwithstanding that it 1s called by a shorter
notice than that specified in subsection (1) of this seetion, be deemed to have been
duly called 1f 1t 15 50 agreed in the case of -

(a) a meetng called as the annual general meeting, by all the members entitled
to attend and vote there at; and

(b) any other general meeting, by a majonity in number of the members having
a nght to attend and vote at the meeting, being a majority together holding
not less than 95 percent in nominal value of the shares giving a right to
attend and vote at the meeting or, in the case of a company not having a share
capital, together representing not less than 95 percent of the tota)
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voting rights at that meeting of all the members.

The notice of a meeting shall specify the place, date and time of the meeting, and
the general nature of the business to be transacted thereat in sufficient detail to enable
those to whom it is given to decide whether to attend or not, and where the meeting is
to consider a special resolution shall set out the terms of the resolution.

In the case of notice of an annual general meeting a statement that the purpose 1s to
transact the ordinary business of an annual general meeting shall be deemed to be a
sufficient specification that the business is for the declaration of dividends.
presentation of the financial statements, reports of the directors and auditors, the
election of directors in the place of those retiring, the fixing of the remuncration of the
auditors and, if the requirements of sections 362 and 363 of this Decree are duly
complied with, the removal and election of auditors and directors.

No business may be transacted at any general meeting unless notice of 1t has been
duly given.

In every case in which a member is entitled, pursuant to section 230 of this Decree,
to appoint a proxy to attend and vote instead of him, the notice shall contamn with
reasonable prominence, a statement that the member has the nght to appomt a proxs
to attend and vote instead of him and that the proxy need not be a member of the
company, and if default is made in complying with this subsection as respects any
meeting, every officer of the company who 15 1n default shall be guilty of an oftence
and liable to a fine not exceeding =N=500.

An error or omission i a notice with respect to the place, date, ime or general nature
of the business of a meeting shall not invalidate the meeting, unless the officer of the

company responsible for the error or omission acted 1n bad faith or tarled 1o exereise
due care and diligence:

Provided that in the case of accidental error or omussion. the oflicer responsible shall
effect the necessary correction either before or during the meeting

The following persons shall be entitled to receive notice of a general mecting -
(a) every member;

) every person upon whom the ownership of a share devolves by reason of his
betng a legal rcprcsmta\j\'c. receiver of a trustee in bankruptey of a member.

(c) every director 7)1' the company.

2
(d) every auditor for the ume being of the company: and
() the secretary.

No other person shall be entitled to receive notices of general meetings

A notice may be given by the company to any member cither personally or by
sending it by post 1o him or to his registered address, or (if he has no registered
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address within Nigeria) to the address, if any supplied by him to the company for the
giving of notice to him.

Where a notice is sent by post, service of the notice shall be deemed to be effected by
properly addressing, prepaying, and posting a letter containing the notice, and to have
been effected in the case of a place of a meeting at the expiration of 7 days after the
letter containing the same is posted, « 1d in any other case at the time at which the
letter would be delivered in the ordinary course of post.

A notice may be given by the company to the joint holders of a share by giving the
notice to the joint holder first named in the register of members in respect of the share.

A notice may be given by the company to the persons entitled to a share in consequence
of the death or bankruptcy of a member by sending it through the post in a prepaid
letter addressed to them by name, or by the title of representatives of the deceased, or
trustee of the bankrupt, or by any like description, at the address, if any within Nigeria
supplied for the purpose by the person claiming to be so entitled, or (until such an
address has been so supplied) by giving the notice in any manner in which the same
might have been given if the death or bankruptcy had not occurred.

"Registered address" means, in the case of a member, any address supplied by him to
the company for the giving of notice to him.

Failure to give notice of any meeting to a person entitled to receive it shall invalidate
the meeting unless such failure is an accidental omission on the part of the person
or persons giving the notice.

Failure to give notice to a person entitled to it due to a misrepresentation or
musinterpretation of the provisions of this Decree, or of the articles shall not amount
to an accidental omission for the purposes of the foregoing subsection.

In addition to the notice required to be given to those entitled to receive it in. accor-
dance with the provisions of this Decree, every public company shall, at least 21 days
before any general meeting, advertise a notice of such meeting in at least two daily
newspapers.

If for any reason it is impracticable to call a meeting of a company or of the board
of directors in any manner in which meetings of that company or board may be
called, or to conduct the meeting of the company or board in the manner prescribed
by the articles or this Decree, the court may, either of its own motion or on the
application of any director of the company or of any member of the company who
would be entitled to vote at the meeting, in the case of the meeting of the company, and
of any director of the company, in case of the meeting of the board, order a meeting of
the company or board, as the case may be, to be called, held and conducted in such
manner as the court thinks fit, and where any such order is made may give such
ancillary or consequential directions as it thinks expedient.

It is hereby declared that the directions that may be given under subsection (1) of this
section shall include a direction that one member of the company present in person or
by proxy in the case of a meeting of the company and one director in the case of the
Board may apply to the court for an order to take a decision which shall bind all the
members. :

Any meeting called, held and conducted in accordance with an order under
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subsection (1) of this section, shall for all purposés be deemed to be a meeting of the
company or of the board of directors duly called, held and conducted.

Voting.

At any general meeting, a resolution put to the vote shall be decided on a show of
hands, unless a poll is (before or on the declaration of the result of the show of hands)

demanded by - -

(a) the Chairman, where k . is a shareholder of a proxy,
(b) at least 3 members present in person or by proxy,
(c) any member or members present in person or by proxy and representing not

less than one-tenth of the total voting rights of all the members having the
right to vote at the meeting; or

d a member or members holding shares in the company conferring a right to
vote at the meeting being shares on which an aggregate sum has been paid
up equal to not less than one-tenth of the total sum paid up on all the shares
conferring that right.

Unless a poll is so demanded, a declaration by the chairman that a resolution has on
a show of hands been carried or carried unanimously or by a particular majority, or
lost, and an entry to that effect in the book contaiming the minutes of the proceedings
of the company, shall be conclusive evidence of the fact, without proof of the number
or proportion of the votes recorded in favour of, or against, the resolution.

Any provision contained in a company's articles shall be void in so far as it would
have the effect either of -

(a) excluding the nght to demand a poll at a general meeting on any question other
than the election of the chairman of the meeting or the adjournment of the
meeting; or

(b) making ineffective a demand for a poll on any such question which is made

by any of the persons mentioned in section 224 of this Decree.

The instrument appointing a proxy to vote at a meeting of a company shall be deemed
also to confer authority to demand or join in demanding a poll, and for the purposes
of subsection (1) of this section, demand by a person as proxy for a member shall be
the same as a demand by the member.

Notwithstanding section 224 of this Decree and subsection (1) and (2) of this section,
there shall be no right to demand a poll on the election of members of the Audit
Commuttee under section 359 of this Decree.

On a poll taken at a mmeting of a company, or a meeting of any class of members
of a company, a member entitled to more than one vote need not, if he votes, use
all his votes or cast all the votes he uses in the same way.

Except as provided in subsection (4) of this section, if a poll is duly demanded, it shall
be taken in such manner as the Chairman directs, and the result of the poll shall be
deemed to be the resolution of the meeting at which the poll was demanded.
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In the case of an equality of votes, whether on a show of hands or on a poll, the
chairman of the meeting at which the show of hands takes place or at which the poll
is demanded, shall be entitled to a second or casting vote.

A poll demanded on the election of a chairman or on a question of adjournment shall
be taken forthwith, and on any other question shall be taken at such time as the
chairman of the meeting directs, and any business other than that upon which a poll
has been demanded may be proceeded with pending the taking of the poll.

Subject to section 228 of this Decree, every member shall have a right to attend any
general meeting of the company in accordance with the provisions of section 81
of this Decree.

In the case of joint holders, the vote of the senior who tenders a vote, whether in person
or by proxy, shall be accepted to the exclusion of the votes of the other joint holders;
and for this purpose seniority shall be determined by the order in which the names
stand in the register of members.

A member of unsound mind, or in respect of whom an order has been made by any court
having jurisdiction in lunacy, may vote, whether on a show of hands or on a poll, by
his committee, receiver, curator bonis, or other person in the nature of a committee,
receiver or curator bonis appointed by that court, and any such

committee, receiver, curator bonis or other person may vote by proxy.

Every.person who is entitled to receive notice of a general meeting of the company
as provided by section 219 of this Decree shall be entitled to attend such a meeting.

No objections shall be raised to the qualification of any voter except at the meeting
or adjourned meeting at which the vote objected to is given or tendered, and every
vote not disallowed at such meeting shall be valid for all purposes and any such
objection made in due time shall be referred to the chairman of the meeting, whose
decision shall be final and conclusive.

Any member of a company entitl?d 1o attend and vote at a meeting of the company
shall be entitled to appoint another person (whether a member or not) as his proxy to
attend and vote instead of him, and a proxy appointment to attend and vote instead of
a member shall also have the same right as the member to speak at the meeting:

Provided that, unless the articles otherwise provide, this section shall not apply in
the case of a company not having a share capital.

In every notice calling a meeting of a company having a share capital, there shall appear
with reasonable prominence a statement that a member entitled to attend and vote is
entitled to appoint a proxy or, where that is allowed, two or more proxies, to attend
and vote instead of him, and that a proxy need not be a member and if default is made
in complying with this subsection as respects any meeting, every officer of the
company who is in default shall be guilty of an offence and liable to a fine of =N=250.

Any provision contained in a company's articles shall be void in so far as it would have
the effect of requiring the instrument appointing a proxy or any other document
necessary to show the validity of or otherwise relating to the appointment of a
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proxy, to be received by the company or any other person more than 48 hou}'s before
a meeting or adjourned meeting in order that the appointment may be effective at the

meeting.

If for the purpose of any meeting of a company, invitations to appoint as proxy a person
or one of a number of persons specified in the invitations are issued at the company's
expense to some only of the members entitled to be sent notice of the meeting and to
vole by proxy at the meeting, every officer of the company who knowingly and wilfully
authorises or permits their issue as aforesaid shall be guilty of an offence and liable to

a fine of =N=500:

Provided that an officer shall not be liable under this subsection by reason only of the
issue to a member at his request in writing of a form of appointment naming the proxy
or of a list of persons willing to act as proxy if the form or list is available on request
in writing to every member entitled to vote at the meeting by proxy.

A vote given in accordance with the terms of an instrument of proxy shall be valid
notwithstanding the previous death or insanity of the principal or revocation of the
proxy or of the authority under which the proxy was executed, or the transfer of the
share in respect of which the proxy is given:

Provided that no intimation in writing of such death, insanity, revocation or transfer
as aforesaid has been received by the company before the commencement of the
meeting or adjourned meeting at which the proxy is used.

The instrument appointing a proxy shall be in writing under the hand of the appointer
or of his attorey duly authorised in writing or, if the appointer is a corporation, either
under seal, or under the hand of an officer or attorney duly authorised.

The instrument appointing a proxy and the power of attorney or other authority, if any,
under which it is signed or a certified copy of that power or authority shall be
deposited at the registered office or head office of the company or at such other place
within Nigeria as 1s specified for that purpose in the notice convening the meeting, not
less than 48 hours before the time for holding the meeting or adjourned meeting, at
which the person named in the instrument proposes to vote, or, in the case of a poll,
not less than 24 hours before the time appointed for the taking of the poll; and in
default, the instrument of proxy shall not be treated as valid.

I'his section shall apply to meetings of any class of members of a company as it
applies to general mectings of the company.

A corporation. whether a company within the meaning of this Decree or not,
mav if it is -

(a) a member of another corporation, being a company within the meanung of this
Decree, by resolution of its directors or other governing body authorise such
person as it thinks fit to act as its representative at any meeting of the
company or at any meeting of any class of members of the company;

(b) a creditor (including a holder of debentures) of another corporation, being
a company within the meaning of this Decree, by resolution of its directors
or other governing bodv authonse such person as it thinks fit to act as its
representative at anv meeting of anv creditors of the company held in
pursuance of this Decree or of any rules made thereunder, or in pursuance
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A person authorised as provided in subsection (1) of this section, shall be entitled to
exercise the same powers on behalf of the corporation which he represents as that
corporation might exercise if it were an individual shareholder, creditor or holder of

debentures of that other company.

Unless otherwise provided in the articles, no business shall be transacted at any general
meeting unless a quorum of members is present at the time when the meeting proceeds
to business and throughout the meeting.

Unless otherwise provided in the articles, the quorum for the meeting of a company
shall be one-third of the total nuinber of members of the company or 25 members
(whichever is less) present in person or by proxy: Provided that where the number of
members is not a multiple of three, then the number nearest to one-third, and where
the number of members is 6 or less, the quorum shall be two members.

For the purpose of determining a quorum, all members or their proxies shall be
counted.

Where a member or members withdraw from the meeting for what appears to the
chairman to be insufficient reasons and for the purpose of reducing the quorum, and
in fact the quorum is no longer present, the meeting may continue with the number
present, and their decision shall bind all the shareholders and where there is only one
member, he may seek direction of the Court to take a decision.

Where there is a quorum at the beginning, but no quorum later due to some
shareholders leaving for what appears to the chairmnan to be sufficient reasons, the
meeting shall be adjourned to the same place, and time, in a week's time, and if there
is no quorum still at the adjourned meeting, the members present shall then be the
quorum and their decision shall bind all shareholders and where only one member is
present, he may seek direction of the Court to take a decision.

Resolutions.

A resolution shall be an ordinary resolution when it has been passed by a simple
majority of votes cast by such members of the company as, being entitled to do so,
vote in person or by proxy at a general meeting.

A resolution shall be a special resolution when it has been passed by not less than three-
fourths of the votes cast by such members of the company as, being entitled to do so,
vote in person or by proxy at a general meeting of which 21days notice,

s;_)ecifying the intention to propose the resolution as a special resolution, has been duly
given:

Provided that, if it is so agreed by majority in number of the members having the right
to attend and vote at any such meeting, being a majority together holding not less than
95 percent in nominal value of the shares giving that right or, in the case of a company
not having a share capital, together representing not less than 95 percent of the total
voting rights at that meeting of all the members, a resolution may be proposed and
pgssed as a special resolution at a meeting of which less than 21 days' notice has been
given.

At any meeting at which a special resolution is submitted to be passed, a declaration
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of the chairman that the resolution is carried shall, unless a poll is demanded, be
conclusive evidence of the fact without proof of the number or proportion of the votes
recorded in favour of or against the resolution.

In computing the majority of a poll demanded on the question that a special resolution
be passed, reference shall be had to the number of votes cast for and against the
resolution.

For the purposes of this section, notice of a meeting shall be deemed to be duly given
and the meeting to be duly held when the notice is given and the meeting held in the
manner provided by this Decree or the articles.

A compary may, by its articles provide that any matter not required by the articles or
by this Decree to be passed by a special resolution shall be passed by an ordinary
resolution.

All resolutions shall be passed at general meetings and shall not be effective unless
so passed:

Provided that in the case of a private company a written resolution signed by all the
members entitled to attend and vote shall be as valid and effective as if passed in a
general meeting.

Subject to the following provisions of this section, it shall be the duty of a company,
on the requisition in writing of such number of members as is hereinafter specified
and (unless the company otherwise resolves) at the expence of the company to -

(a) give to members of the company entitled to receive notice of the next annual

general meeting notice of any resolution submitted by a member which may
properly be moved and is intended to be moved at that meeting;

®) circulate to members entitled to have notice of any general meeting sent to
them; any statement of not more than 1,000 words with respect to the matter
referred to in any proposed resolution or the business to be dealt with at that
meeting, and where the statements has more than 1,000 words to circulate

a summary of it.

The number of members necessary for a requisition under subsection (1) of this section
shall be -

(a) any one or more members representing not less than one twentieth of the total
voting rights of all the members having at the date of the requisition a right
to vote at the meeting to which the requisition relates; or

®) not less than one hundred members holding shares in the company on which
there has been paid up an average sum, per member, or not less than
=N=500.

Notice of any such resolution shall be given, and any such statement shall be circulated,
to members of the company entitled to have notice of the meeting sent to them by
serving a copy of the resolution or statement on each such member in any manner
permitted for service of notice of the meeting, and notice of any such resolution shall
be given to any other member of the company by giving notice of
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the general effect of the resolution in any manner permitted for giving notice of
meetings of the company:

Provided that the copy shall be served, or notice of the effect of the resolution shall be
given, as the case may be, in the same manner and so far as practicable, at the same
time as notice of the meeting and, where it is not practicable for it to be served or
given at that time, it shall be served or given as soon as practicable thereafier.

A company shall nce be bound under this section to give notice of any resolution
or to circulate any statement unless -

(a) a copy of the requisition signed by the requisitionists (or two or more copies
which between them contain the signatures of all the requisitionists) is
deposited at the registered office of the company -

)] in the case of a requisition requiring notice of a resolution, not less than 6
weeks before the meeting, and

(i) in the case of any other requisition, not less than one week before the meeting:
and

(b) there is deposited or tendered with the requisition, a sum reasonablv sufficient
to meet the company's expenses in giving effect thereto:

Provided that if, after a copy of a requisition requiring notice of a resolution
has been deposited at the registered office of the company, an annual general
meeting is called for a date 6 weeks or less afler the copy has been deposited,
the copy though not deposited within the time required by this subsection
shall be deemed to have been properly deposited for the purposes thereof.

The company shall also not be bound under this section to circulate any statement if,
on the application either of the company or of any other person who claims to be
aggrieved, the Court is satisfied that the rights conferred by this section are being
abused to secure needless publicity for defamatory matter; and the Court may order the
company's costs on an application under this section to be paid in whole or in part by
the requisitionist, notwithstanding that the requisitionist is not party to the application.

Notwithstanding anything in the company's articles, the business which may be dealt
with at an annual general meeting shall include any resolution of which notice is given
in accordance with this section and for the purposes of this subsection, notice shall be
deemed to have been so given, notwithstanding the accidental omission, in giving it
to one or more members.

In the event of any default in complying with the provisions of this section, every officer
of the company who is in default shall be guilty of an offence and liable to a fine of

=N=500.

Where by any provision contained:in this Decree, special notice is required of a
resolution, the resolution shall not be effective unless notice of the intention to
move it has been given to the company not less than 28 days before the meeting at
which it is to be moved, and the company shall give its members notice of any such
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resolution at the same time and in the same manner as it gives notice of the
meeting or, if that is not practicable, shall give them notice thereof, cither be
advertisement in a newspeper having an appropriate circulation or in any other mode
allowed by the articles, not less than 21 days before the meeting:

Provided that if, after notice of the intention to move such a resolution has been given
to the company, a meeting is called for a date 28 days or less after the notice has been
given, the notice though not given within the time required by this section shall be
deemed to have been properly given for purposes thereof.

Subject to subsection (7) (b) of section 46 of this Decree, a printed copy of
every resolution or agreement to which this section applies shall, within 15 days
after the passing or making of the resolution or agreement as the case may be,
be forwarded to the Commussion.

Where pursuant to the provisions of sections 44 to 47 of this Decree a company by
special resolution alters the provisions of its memorandum and the Commission is
satisfied that the alteration is not in compliance with the applicable provisions of
those sections, it may refuse to file a copy of the resolution in its records and shall
notifv the company accordingly and any person aggrieved by the refusal may appeal
to the Court within 21 days from the receipt of the notifi¢ation.

A copy of every such resolution or agreement for the tune being in force shall be
embodied in or annexed to every copy of the articles issued after the pasring of the
resolution or the making of the agreement.

This section shall apply to -
(a) special resolution;

b) resolutions which have been agreed to by all the members of a company, but
which, 1f not so agreed to, would not have been effective for their purpose,
unless, as the case may be, they had been passed as special resolution; or

(c) resolutions or agreements which have been agreed to by all the members of
any class of shareholders but which, if not so agreed to, would not have been
effective for their purpose, unless they had been passed by some particixla.r
majority or otherwise in some particular manner, and all resolutions or
agreements which effectively bind all the members of any class of
shareholders though not agreed to by all those members; and

(d resolution requiring a company to be wound up voluntarily, passed under
paragraph (a) of section 457 of this Decree.

If a company fails to comply with subsection (1) of this section, the company
and every officer of the company who is in default shall be guilty of an offence and
liable to a fine of =N=50.

If a company fails to comply with subsection (3) of this section, the company and every
officer of the company who is in default shall be guilty of an offence and liable to a fine
of =N=5 for each copy in respect of which default is made.

For the purposes of subsections (5) and (6) of this section, a liquidator of the company
shall be deemed to be an officer of the company.
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Where a resolution is passed at an adjourned meeting of -

(a) a compary;,
) the holders of any class of shares in a company; or
©) the directors of a company,

The resolution shall for all purposes be treated as having been passed on the date on
which it was in fact passed, and shall not be deemed to have been passed on any
earlier date. '

Miscelleneous Matters Relating to Meetings and Proceedings.

The Chairman may, with the consent of any meeting at which a quorum is present (and
shall if so directed by the meeting), adjourn the meeting from time to time and from
place to place, but no business shall be transacted at any adjourned meeting other than
the business left unfinished at the meeting from which the adjournment took place.

When a meeting is adjourned for 30 days or more, notice of the adjourned meeting shall
be given as in the case of an original meeting; but otherwise it shall not be necessary
to give any notice of an adjournment or of the business to be transacted at an adjourned
meeting.

If within one hour from the time appointed for the meeting a quorum is not present,
the meeting if convened upon the requisition of members shall be dissolved, but in any
other case, it shall stand adjourned to the same day in the next week, at the same time
and place or to such other day and at such other time and place as the chairman and
in his absence, the directors may direct.

[f a meeting stands adjourned under subsection (3) of this section, any two or more
members present at the place and time to which it so stands adjourned shall form a
quorum and their decision shall bind all shareholders, and where only one member 1s
present, he may seek the direction of the court to take a decision.

The chairman, if any, of the board of directors shall preside as chairman at every
general meetirig of the company, or if there is no such chairman, or if he is not
present within one hour after the time appointed for the holding of the meeting or
is unwilling to act, the directors present shall elect one of their number to be
chairman of the meeting.

If at any meeting no director is willing to act as chairman or if no director is present
within one hour after the time appointed for holding of the meeting the members
present shall choose one of their number to be chairman of the meeting.

The duties and powers of the chairman shall include a duty to -

(a) preserve order and power to take such measures as are reasonably necessary
to do so;
() see that proceedings are conducted in a regular manner,

© enswre that the true intention of the meeting is carried out in resolving any
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issug that arises before it;

) ensure that all questions that arise are promptly decided; and
(e) act bona fide in the interest of the company.

The chairman shall cast his vote bona fide in the interest of the company as a whole,
prczyided that if he is also a shareholder, he may cast it in his own interest.

Thé chairman shall have power to adjourn a meeting in accordance with section 239
(1Y of this Decree.

Ev%é;y company shall -

(a) causé minutes of all proceedings of general meetings,

(b)‘::- all proceedings at meetings of its directors; and

(c) where there are managers, all proceedings at meetings of its managers, to be

entered in books kept for that purpose.

Any such minute if purporting to be signed by the chairman of the meeting at which
the proceedings were held, or by the chairman of the next succeeding meeting, shall
be prima facie evidence of the proceedings.

Where minutes have been made, in accordance with the provisions of this section, of
the proceedings at any general meeting of the company or meeting of directors or
managers, then, until the contrary is proved, the meeting shall be deemed to have been
duly held and convened, and all proceedings had at the meeting to have been duly had,
and all appointments of directors, managers or liquidators shall be deemed to be valid.

If a company fails to comply with the provisions of subsection (1) of this section, the
company and every officer of the company who is in default shil be guilty of an offence
and liable to a fine of =N=500.

The books containing the minutes of proceedings of any general meeting of a
company held on or after the commencement of this Decree, shall be kept at the
registered office of the company, and shall during business hours (subject to such
reasonale restrictions as the company may by its articles or in general meeting impose,
but so that rio less than 6 hours in each day be allowed for inspection) be open to
inspection by members without charge.

Any member shall be entitled to be furnished within 7 days after receipt of his request
in that behalf to the company, with a copy of any such minutes certified by the
Secretary at a charge not exceeding 10 kobo for every hundred words.

If any inspection required under this section is refused or if any copy required under
this section is not sent within the proper time, the company and every officer of the
company who is in default shall be guilty of an offence and liable in respect of each

offence to a fine of =N=25.

In the case of any such refusal or default, the court may by order compel an immediate
inspection of the books in respect of all proceedings of general meetings, or direct that
the copies required shall be sent to the persons requiring them.
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CHAPTER 1 - DIRECTORS
Meaning of Directors.

Directors of a company registered under this Decree are persons duly appointed
by the company to direct and manage the business of the company.

In favour of any person dealing with the company there shall be a rebuttable
presumption that all persons who are described by the company as directors, whether
as executive or otherwise, have been duly appointed.

Where a person not duly appointed acts or holds himself out as a director, he shall be
guilty of an offence, and on conviction shall be liable to imprisonment for 2 years or
to a fine of =N=100 for each day he so acts or holds out himself as a director, or to
both such imprisonment or fine and shall be restrained by the company.

If it 1s the company that holds him out as a director, it shall be liable to a fine of
=N=1,000 each day it holds him out, and he and the company may be restrained by any
member from so acting unless or until he is duly appointed.

Without prejudice to the provisions of sections 244 and 250, and for the purposes
of sections 253, 275 and 281 of this Decree, "director" shall include any person on
whose instructions and directions the directors are accustomed to act.

Subject to sections 275, 280 and 281 of this Decree, nothing contained in section250

of this Decree shall be deemed to derogate from the duties or liabilities of the duly
appointed directors.

For the avoidance of doubt, the fact that a person in his professional capacity gives
advice and a director acts on it shall not be construed to make such a person under this
Decree person in accordance with whose directions or instructions the director of a
company is accustomed to act.

Appointment of Directors.

Every company registered on or after the commencement of this Decree shall
have at least two directors and évery company registered before that date shall before
the expiration of 6 months from the commencement of this Decree have at least two

directors.

Any company whose number of directors falls below two, shall within one month of
its so falling appoint new directors and shall not carry on business after the expiration
of one month, unless such new directors are appointed.

A director or member of a company who knows that a company carries on business
after the number of directors has fallen below two for more than 60 days shall be liable
for all liabilities and debts incurred by the company during that period when the
company so carried on business.
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Subject to section 246 of this Decree, the number of directors and the names of

the first directors shall be determined in writing by the subscribers of the memo-
randum of association or a majority of them or the directors may be named in the
articles,

The members at the annual general meeting shall have power to re-elect or reject
directors and appoint new ones.

In the event of all the directors and shareholders dying, any of the personal
representatives shall be able to apply to the Court for an order to convene a meeting
of all personal representatives of the shareholders entitled to attend and vote at a
general meeting to appoint new directors to manage the company, and if they fail to
convene a meeting, the creditors, if any, shall be able to do so.

The board of directors shall have power to appoint new directors to fill any casual
vacancy arising out of death, resignation, retirement or removal.

Where a casual vacancy is filled by the directors, the person may be approved by the
general meeting at the next annual general meeting, and if not so approved, he shall
forthwith cease to be a director.

The directors may increase the number of directors so long as it does not exceed the
maximum allowed by the articles, but the general meeting shall have power to increase
or reduce the number of directors generally and may determine in what rotation the
directors shall retire.

Provided that such reduction shall not invalidate any prior act of the removed director.

Where a person not duly appointed as a director acts as such on behalf of the com-
pany, his act shall not bind the company and he shall be personally liable for such
action:

Provided that where it is the company which holds him out as director, the company
shall be bound by his acts.

The shareholding qualification for directors may be fixed by the articles of associa-
tion of the company and unless and until so fixed no shareholding qualification shall
be required.

It shall be the duty of every director who is by the articles of the company required
to hold specified share qualification, and who is not already so qualified to obtain
his qualification within 2 months after his appointment.

The office of director of a company shall be vacated if the director does not within 2
months from the date of his appointment, obtain his qualification or after the expiration
of the said period, he ceases at any time to hold his shareholding qualification.

A person vacating office under this section shall be incapable of being re-appointed
director of the company until he has obtained his sharcholding qualification.

If after the expiration of the said period, any unqualified person acts as a director of
the company, he shall be hable to a fine of =N=50 for every day between the
expiration of the said period or the day on which he ceased to be qualified, as the



Companies and Allied Matters

1990 No.l All9

Duty of 252.

directors to
disclose age
to the company.

Provisions asto  253.

insolvent
persons acting
as directors.

Restraint of 254,

fraudulent
persons.

M

05

M

2
m

@

3

C))

case may be, and the last day on which it is proved that he acted as a director.

Amy person who is appointed or to his knowledge proposed to be appointed direc-
tor of a public company and who is 70 or more years old shall disclose this fact
to the members at the general meeting.

Any person who fails to disclose his age as required under this section shall be guilty
of an offence and liable to a fine of =N=500.

If any person, being an insolvent person acts as director of or directly or indirectly
takes part in or is concerned in the management of any company, he shall be guilty
of an offence and liable on conviction to a fine of =N=500, or to imprisonment

for a term not less than 6 months or more than two years, or both.

In this section, "company” includes unregistered company.
Where -

(a) a person is convicted by a High Court of any offence in connection with the
promotion, formation or management of a company; or

®) in the course of winding up a company it appears that a person -

@) has been guilty of any offence for which he is liable (whether he has been
convicted or not) under section 507 of this Decree; or

(ii) has otherwise been guilty, while an officer of the company, or any fraud in
relation to the company or any breach of his duty to the company; the Court
shall make an order that that person shall not be a director of or in any way,
whether directly or indirectly, be concerned or take part in the management
of a company for a specified period not exceeding 10 years.

In the foregoing subsection, the High Court and the court where used in relation to the
making of an order against any person by virtue of paragraph (a) of subsection (1) of
this section, include the court before which he is convicted, as well as any court having
jurisdiction to wind up the company, and in relation to the granting of leave means any
court having jurisdiction to wind up the company as respects which leave is sought.

A person intending to apply for the making of an order under this section by the Court
having jurisdiction to wind up a company shall give not less than 10 days notice of
his intention to the person against whom the order is sought, and on the hearing of the
application, the last mentioned person may appear and himslef give evidence or call
witnesses.

An application for the making of an order under this section by the court having
jurisdiction to wind up a comapny may be made by the official receiver, or by the
liquidator of the company or by any person who is or has been a member or creditor
of the company; and on hearing of any application for an order under this section by
the official reciever or the liquidator, or of any application for leave under this section
by a person against whom an order has been made on the application of the official
receiver or liquidator, the official receiver or liquidator shall appear and call the
attention of the court to any matters which seem to him to be relevant, and may himself
give evidence or call witnesses.
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An order may be made by virtue of paragrtaph (b) (ii) of subsection (1) of this section,
notwithstanding that the person concerned may be criminally liable in respect of the
matters on the ground of which the order is to be made and for the purposes of the said
paragraph (b)(ii) "officer” includes any person in accordance with whose directions
or instructions the directors of the company have been accustomed to act.

If any person acts in contravention of an order made under this section, he shall be guilty
of an offence and in respect of each offence, be liable on conviction to a fine of
=N=500 or to imprisonment for a term of not less than 6 months or more than two
years, or both.

A person may be appointed a director for life provided that he shall be removable
under section 262 of this Decree.

Subject to the provisions of this Decree, a person may be appointed a director of

a public company notwithstanding that he is 70 years or more or age but special
notice shall be required of any resolution appointing or approving the appointment
of such a director for the purposes of this section, and the notice given to the company
and by the company to its members shall state the age of the person to whom it relates.
The following persons shall be disqualified from being directors -

(a) an infant, that is, a person under the age of 18 years;

(b) a lunatic or person of unsound mind,

©) a person disqualifed under sections 253, 254 and 258 of this Decree;

(d) a corporation other than its representative appointed to the board for a given
term.

The office of director shall be vacated if the director -
ceases to be a director by virtue of section 251 of this Decree; or

(b) becomes bankrupt or makes any arrangement or composition with his creditors
generally; or

©) becomes prohibited from being a director by reason of any order made under
section 254 of this Decree; or

(d) becomes of unsound mind; or
(e) resigns his office by notice in writing to the company.

Where a director presents himslef for a re-election, a record of his attendance at the
meetings of the board during the preceeding one year shall be made available to
members at the general meeting where he is to be re-elected.

Unless the articles otherwise provide, at the first annual general meeting of the '
company, all the directors shall retire from office, and at the annual general meeting
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in very subsquent year one-third of the direcotrs for the time being, or if their number
is not three or a multiple of three, then the number nearest one-third shall retire from

office.

The directors to retire in every year shall be those who have been longest in office since
their last election, but as between persons who became directors on the same day those
to retire shall (unless they otherwise agree among themselves) be determined by lot.

The company at the meeting at which a director retires in the manner mentioned in
subsections (1) and (2) of this section, may fill the vacated office by electing a person
to that office and in default the retiring director shall, if offering himself for re-election,
be deemed to have been re-elected, unless at such meeting it is expressly resolved not
to fill such vacated office or unless a resolution for the re-election of such director
shall have been put to the meeting and lost.

No person other than a director retiring at the meeting shall unless recommended by
the directors, be eligible for eletion to the office of director at any general meeting
unless not less than 3 nor more than 21 days before the date appointed for the meeting
there shall have been left at the registered office or head office of the company notice
in writing, signed by a member duly qualified to attend and vote at the meeting for
which such notice is given, of his intention to propose such person for election, and
also notice in writing signed by that person of his willingness to be elected.

The acts of a director, manager, or secretary shall be valid notwithstanding any
defect that may afterwards be discovered in his appointment or qualification.

At a general meeting of a company other than a private company, a motion for

the appointment of two or more persons as directors of the company by a single
resolution shall not be made, unless resolution that it shall be so made has first been
agreed to by the meeting without any vote being given against it.

A resolution moved in contravemtion of this section shall be void, whether or not its
being so moved was objected to at the time:

Provided that -

(a) this subsection shall not be taken as excluding the operation of section 260
of this Decree; and

®) where a resolution so moved is passed, no provision for automatic re-
appointment of retiring directors in default of another appointment shall
apply.

For the purposes of this section a motion for approving a person's appointment or for
nominating a person for appointment shall be treated as motion for his appointment.

Nothing in this section shall apply to a resolution altering the company's articles.
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Removal of Directors.

A company may by ordinary resolution remove a director before the expiration
of his period of office, notwithstanding anything in its articles or in any agreement
between it and him.

A special notice shall be required of any resolution to remove a director under this
section, or to appoint some other person instead of a director so removed, at the
meeting at which he is removed, and on receipt of notice of an intended resolution to
remove a director under this section, the company shall forthwith send a copy of it to
the director concerned, and the director (whether or not he is a member of the
company) shall be entitled to be heard on the resolution at the meeting.

Where notice is given of an intended resolution to remove a director under this section
and the director concerned makes with respect to it representations in writing to the
company (not exceeding a reasonable length) and requests their notification to
members of the company, the company shall, unless the representations are receivede
by it too late for it to do so -

(a) in any notice of the resolution given to members of the company state the fact
of the representations having been made; and

®) send a copy of the representations to every member of the company to whom
notice of the meeting is sent (whether before or after receipt of the
representations by the company); and if a copy of the representations 1s not
sent as required in this section because 1t is received too late or because of
the company's default, the director may (without prejudice to his nght to be
heard orally) require that the representations shall be read out at the meeting:

Provided that copies of the representations need not be sent out and the
representations need not be read out at the meeting 1f, on the application
either of the company or any other person who claims to be aggrieved, the
court is satisfied that the rights conferred by this section are being abused i
secure needless publicity for defamatory matter and the court may order the
company's costs on an application under this section to be pad 1in whole or
in part by the director, notwithstnding that he 1s not a party to the apphication.

A vacancy created by the removal of a director under this section, if not filled at the
meeting at which he is removed, may be filled as a casual vacancy.

A person appointed director in place of a person removed under this section shall be
treated, for the purpose of determining the timed at which he or any other director is
to retire, as if he had become director on the day on which the person in whose place
he is appointed was last appointed a director.

Nothing in this section shall be taken as depriving a person removed under it of
compensation or damages payable to him in respect of the termination of his
appointment as a director or of any appointment terminating with that as director, or
as derogating from any power to remove a director which may exist apart from this

section.
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Proceedings of Directors.

The directors may meet together for the despatch of business, adjourn and other-
wise regulate their meetings as they think fit:

Provided that the first meeting of the directors shall be held not later than 6 months after
the incorporation of the company.

Any question arising at any meeting shall be decided by a majority of votes, and in case
of an equality of votes, the chairman shall have a second or casting vote.

A director may, and the secretary on the requisition of a director shall, at any time
summon a meeting of the directors.

The directors may elect a chairman of thier meetings and determine the period for which
he 1s to hold office; but if no such cahirman is elected or if at any meeting the chairman
1s not present within five minutes after the time appointed for holding the same, the
directors present may choose one of their number to be chairman of the meeting.

The directors may delegate any of their powers to a managing director or to committees
consisting of such member or members of thier body as they think fit and the managing
director or any committee so formed shall, in the exercise of the powers so delegated,
conform to any regulations that may be made by the directors.

A committee may elect a chairman of its meeting; and if no such chairman is elected,
or if at any meeting thé chairman is not present within five minutes after the time
appointed for holding the same, the members present may choose one of their number
to be chairman of the meeting.

A committee may meet and adjourn as it thinks proper, and any questions arising shall
be determined by a majority of votes of the members present, and in the case of
equality of votes the chairman shall have a second or casting vote.

A resolution in wrniting, signed by all the directors for the time being entitled to receive
notice of a meeting of the directors, shall be as valid and effectual as if it had been
passed at a meeting of the directors duly convened and held.

In all the directors' meetings, each director shall be entitled to one vote.

Unless the articles otherwise provide, the quorum necessary for the transaction of the
business of directors shall be 2 where there are not more than 6 directors, but where
there are more than 6 directors, the quorum shall be one third of the number of
directors, and where the number of directors is not multiple of three, then the quorum
shall be one-third to the nearest number.

Where a committee of directors is appointed by the board of directors, the board shall
fix its quorum, but where no quorum is fixed, the whole committee shall meet and act

by a majority.
Where the board is unable to act because a quorum cannot be formed, the general

meeting may act in place of the board and where a committee is unable to act
because a quorum cannot be formed, the board may act in place of the committee.
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Fvery director shal] be entitled to receive notice of directors' meetings, unless he
is disqualified by any reason under the Decree from continuing with the office of
director.

There shall be given 14 days notice in writing to all directors entitled to receive notice
unless otherwise provided in the articles.

Failure to give notice in accordance with subsection (2) of this section shall invalidate
the meeting.

Unless the articles otherwise provide, it shall not be necessary to give notice of a
meeting of directors to any director for the time being absent from Nigeria, provided
that if he has given an address in Nigeria, the notice shall be sent to such an address.

Remuneration and other payments.

The remuneration of the directors shall from time to time be determined by the
company in general meeting and such remuneration shall be deemed to accrue from
day to day.

The directors may also be paid all travelling, hotel and other expenses properly incurred
by them in attending and returning from meetings of the directors or any committee of
the directors or general meetings of the company or in connection with the business
of the company.

Where remuneration has been fixed by the articles, it shall be alterable only by a special
resolution.

A company shall not be bound to pay remuneration to directors, but where the company
agrees to pay, the directors shall be paid such remuneration out of the fund of the

company.

The amount of remuneration shall be a debt from the company so that if directors take
office on the basis of the articles, they shall be able to sue the company on account of
the debt or prove it in the liquidation. :

A director who receives more money than he is entitled to, shall be guilty of misfeasance
and shall be accountable to the company for such money.

The remunerations of directors shall be apportionable.

A managing director shall receive such remuneration (whether by way of salary,
commission or participation in profits, or partly in one way and partly in another)
as the directors may determine.

Where a managing director is removed for any reason whatsoever under section 262
of this Decree, he shall have a claim for breach of contract if there is any or where a

contract could be inferred from the terms of the articles.

Where he performs some services without a contract, he shall be entitled to payment
on a quantum meruit.
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It shall not be lawful for a company to pay a director remuneration (whether as
director or otherwise) free of income tax, or otherwise calculated by reference

to or varying with the amount of his income tax, or at or with the rate or stan-

dard rate of income tax, except under a contract which was in force at the
commencement of this Decree, and provides expressly, and not by reference to the
articles, for payment or remuneration as aforesaid.

Any provision contained in a company's articles or in any contract other than such a
contract as mentioned in subsection (1) of this section or in any resolution of a
company or the resolution of a company's directors for payment to a director of
remuneration as mentioned in subsection (1) of this section, shall have cffect as if it
provided for payment, as a gross sum subject to income tax, of the net sum for which
1t actually provides.

This section shall not apply to remuneration due before this Decree comes into force
or in respect of a period before it comes into force.

It shall not be lawful for a company to make a loan to any person who 1s its direc-
tor or a director of its holding company, or to enter into any guarantee or provide

any security in connection with a loan made to such a person as earlier mentioned
by any other person:

Provided that nothing in this section shall apply -

(a) subject to subsection (2) of this section to anything done to provide any such
person as mentioned in this subsection with funds to meet expenditure
incurred or to be incurred by him for the purposes of the company or for the
purpose of enabling him properly to perform his duties as an officer of the

company; or

(b) in the case of a company whose ordinary business includes the lending of
money or the giving of guarantees 1 connection with loans made by other
persons, to anything done by the company 1n the ordinary course of that
business.

Proviso (a) to &ubsection (1) of this section shall nol.authonse the making of any loan,
or the entering into any guarantee, or the provision of any security except -

(a) with the prior approval of the compahy given at a general meeting at which
the purposes of the expenditure and the amount of the loan or the extent of
the guarantee or security, as the case may be, are disclosed; or

®) on condition that, if the approval of the company is not given as in subsection
(1) of this section at or before the next following annual general meeting, the
loan shall be repaid or the liability under the guarantee or security shall be
discharged as the case may be, within 6 months from the conclusion of that

meeting.

Where the approval of the company is not given as required by any such condition, the
directors authorising the making of the loan, or the entering into the guarantee, or the
provision of the security, shall be jointly and severally liable to indemnify the company
against any loss arising therefrom.
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It shall not be lawful for a company to make to any director of the company, any
pavment by way of compensation for loss of office, or as consideration for or

in connection with his retirement from office, unless particulars with respect to
the proposed payment and the amount, have been disclosed to members of the

company and.the proposal is approved by the company.

If in connection with the transfer of the whole or any part of the undertaking or pro-
perty of a company, 1t 1s proposed to make any payment to a director of the company
by way of compensation for loss of office, or as consideration for or in connection
with his retirement from office, the payment shall be unlawful unless particulars
with respect to the proposal and the amount, have be-,  lisclosed to members of the
companv and the proposal is approved by the company.

Where a pavment declared by this section to be illegal is made to a director of a
company, the amount received shall be deemed to have been received by him in trust
for the company.

Where. 1 connection with the transfer to any persons of all or any of the shares
n a’company, being a transfer resulting from -

(a) an offer made to the general body of shareholders;

(h an oflfer made by or on behalf of some other body corporate with a view to
the company becoming its subsidiary or a subsidiary of its holding company;

(©) an offer made by or on behalf of an individual with a view to his obtaining
the right to exercise or control the exercise of not less than one third of the
voting power at anv general meeting of the company, or

(dh anv other ofter which 1s conditional on acceptance to a given extent payment
15 10 be made to a director of the company by way of compensation for loss
of office, or as consideration for or in connection with his retirement from
office, 1t shall be the dutv of that director to do all things reasonably
necessary (o secure that particulars with respect to the proposed payment and
the amount, are mcluded in or sent with any notice of the offer made for their
shares which is given to anv shareholders.

{a) any such director fails to do all things reasonably necessary as mentioned in
this section: or

(b) any person who has been properly required by any such director to include
the said particulars in or send thém with any such notice as aforesaid fails so
to do: he shall be guilty of an offence and liable to a fine of =N=20.

(a) the requirements of subsection (1) of this section are not complied wnh in
relation to any such pavments as are mentioned there; or

(b the making of the proposed pavment is not, before the transfer of any shares
i pursuance of the offer, approved by a meeting summoned for the
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purpose of the holders of the shares to which the offer relates and of other

holders of shares of the same class as any of the said shares, any sum
received by the director on account of the payment shall be deemed to have
been received by him in trust for any person who has sold his shares as a
result of the offer made, and the expenses incurred by him in distributing that
sum amongst those persons shall be bome by him and not retained out of that
sum.

Where the shareholers referred to in subsection (3)(b) of this section are not all the
members of the company and no provision is made by the articles for summoning or
regulating such a meeting as is mentioned in that paragraph, the provisions of this
Decree and of the company's articles relating to general meetings of the company shall,
for that purpose, apply to the meeting either without modification or with such
modifications as the Commission on the application of any person concerned may
direct for the purpose of adapting them to the circumstances of the meeting.

If at » meeting summoned for the purpose of approving any payment as required

by paagraph (b) of subsection (3) of this section, a quorum is not present and, after
the meeting has been adjouned to a later date, a quorum is again not present, the
payment shall, for the purposes of that subsection be deemed to have been approved

Where in proceedings for the recevery of any payment which has been received
by any person in trust by virtue of subsections (1) and (2) of section 272 or sub-
sections (1) and (3) of section 273 of this Decreg, 1t is shown that -

(a) the payment was made in pursuance of any arrangement entered into as part
of the agreement for the transfer in question, or within one year but before
2 years after that agreement or the offer leading thereto; and

(b) the company or any person to whom the transfer was made was privy to that
arrangement; the payment shall be deemed, except in so far as the contrary
is shown, to be one to which the subsections apply.

If in connection with any such transfer as is mentioned in sections 272 and 273 of this
Decree -

(a the price to be paid to a director of the company whose office 1s to be
abolished or who is to retire from office for any shares in the company held
by him is in excess of the price obtainable at the time by other holders of the
like shares; or

(b) any valuable consideration is given to any such director; the excess or the
money value of the consideration, as the case may be, shall for the purposes
of that section, be deemed to have been a payment made to him by way of
compensation for loss of office, or as consideration for or in connection with
his retirement from office.

It is hereby declared that references in sections 271 to 273 of this Decree to payments
made to any director of a company by way of compensation for loss of office, or as
consideration for or in connection with his retirement from office shall not include any
bona fide payment by way of damages for breach of contract or by way of pension in
respect of past services, and for the purposes of this subsection, "pension” includes any
superannuation allowance, superannuation gratuity or similar payment.
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Nothing in section 272 or 273 of this Decree shall be taken to prejudice the operation
of any rule of law requiring disclosure to be made with respect to any such payments
as are mentioned there, or with respect to any other like payments made, or to be
made, to the directors of a company.

Disclosure of Directors Interests.

Every company shall keep a register showing as respects each director of the com-
pany (not being its holding company) the number, description and amount of any
shares in or debentures of the company or any other body corporate, being the
company's subsidiary or holding company, or a subsidiary of the company's holding
company, which are held by or in trust for him or of which he has any right to become
the holder (whether on payment or not):

Provided that the register need not include shares in any body corporate which is the
wholly-owned subsidiary of another body corporate, and for this purpose, a body
corporate shall be deemed to be the wholly-owned subsidiary of another if it has no
members but that other and that other's wholly-owned subsidiaries and its or their
nominees.

Where any shares or debentures fall to be or cease to be recorded in the said register
in relation to any director by reasson of a transaction entered into after the
commencement of this Decree and while he is a director, the register shall also
show the date of, and price or other consideration for the transaction:

Provided that where there is an interval between the agreement for any such transaction
and the completion thereof, the date shall be that of the agreement.

The nature and extent of a director’s interest or right in or over any shares or debentures
recorded in relation to him in the said register shall, if he so requires, be indicated in
the register.

The company shall not by virtue of anything done for the purposes of this section, be
affected with notice of, or put upon inquiry as to the rights of any person in relation to
any shares or debentures. :

The said register shali, subject to the provisions of this section, be kept at the company's
registered or head office and shall be open to inspection during business hours (subject
to such reasonable restrictions as the company may by its articles or in general meeting
impose, so that not less than two hours in each day be allowed for inspection) as

follows-

(a) during the period beginning 14 days before the date of the company's annual
general meeting and ending 3 days after the date of its conclusion, it shall be
open to the inspection of any member or holder of debentures of the

company, and

®) during that or any other period, it shall be open to the inspection of any person
acting on behalf of the Commission.

In computing the 14 days and the 3 days mentioned in subsection (§) of this section,
any day which is Saturday or Sunday or a public holiday shall be disregarded.
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Without prejudice to the rights conferred by subsection (5) of this sechon, the
Commission may at any time, request for the production to it of a copy of the register,
or any part thereof.

The register shall also be produced at the commencement of the company's annual
general meeting and remain open and accessible during the continuance of the meeting
to any person atending the meeting.

If default 1s made 1n complying with subsection (1) or (2) of this section, or if any
inspection required under this section is refused, or any copy required thereunder is
not sent within a reasonable time, the company and every officer of the company who
is in default shall be guilty of an offence and liable to a fine of =N=500, and if default
is made in complying with subsection (8) of this section, the company and every
officer of the company who is in default shall be liable to a fine of =N=50.

If any inspection required under this section is refused, the court may, by order, compel
an immediate inspection of the register.

For the purposes of this section -

(a) any person in accordance with whose directions or instructions, the directors
of a company are accustomed to act shall be deemed to be a director of the
company; and

M) a director of a company shall be deemed to hold or to have any interest or
right in or over, any shares or debentures if a permanent representative of the
body corporate other than the company holds them or has that interest or
right in or over them, and either -

) that permanent representative is accustomed to act in accordance with his
directions or instructions; or

(i) he is entitled to exercise or control the exercise of one-third or more of the
voting power at any general meeting of that body corporate.

It shall be the duty of any director of a company to give notice to the company

of such matters relating to himself as may be necessary for the purposes of sections
275 and 277 of this Decree except so far as it relates to loans made by the company
or by any other person under a guarantee from or on a security provided by the
company, to an officer thereof.

Any such notice given\tor the purposes of section 275 of this Decree, shall be in writing
and if it 1s not given at a meeting of the directors, the director giving it shall do all
things reasonably necessary to secure that it is brought up and read at the next meeting
of directors after it is given.

Subsection (1) of this section shall, to the extent to which it applies in relation to
directors, apply to the like extent for - )

(a) the purposes of section 277 of this Decree in relation to officers other than
directors,

®) the purposes of sactions 276 and 277 of this Decree in relation to persons who
are or have at any time during the preceding five years been officers of the

company.



Companies and Allied Matters 1990 No.l Al30

Disclosure by
directors of
interest in
contracts.

Particulars
with respect
to directors
In trade cata-
logues, etc.

277.

278.

4

M

()

3)

4)

(5)

M

()

@

Any person who makes default in complying with the foregoing provisions of this
section shall be guilty of an offence and liable to a fine of =N=50.

Subject to the provisions of this section, it shall be the duty of a director of a com-
pany who is in any way whether directly or indirectly, interested in a contract or
proposed contract with the company to declare the nature of his interest at a meeting
of the directors of the company.

In the case of a proposed contract, the declaration required by this section to be made
by a director shall be made at the meeting of the directors at which the question of
entering into the contract is first taken into consideration or if the director was not at
the date of that meeting interested in the proposed contract, at the next meeting of the
directors held after he became so interested, and in a case where the director becomes
interested in a contract after it is made, the said declaration shall be made at the first
meeting of the directors held after he becomes so interested.

For the purpose of this section, a general notice given to the directors of a company
by a director to the effect that he is a member of a specified company or firm and is to
be regarded as interested in any contract which may, after the date of the notice, be
made with that company or firm, shall be deemed to be a sufficient declaration of
interest in relation to any contract so made:

Provided that any such notice shall not have effect, unless it is given at a meeting of
the directors or the director does all things reasonably necessary to secure that it is
brought up and read at the next meeting of the directors after it is given.

Any director who fails to comply with the provisions of this section shall be guilty of
an offence and liable to a fine of =N=100.

Nothing in this section shall be taken to prejudice the operation any rule of law
restricting directors of a company from having any interest in contracts with the
company.

Every company to which this section applies shall, in all trade catalogues, trade
circulars, showcards and business letters on or in which the company's name appears
and which are issued or sent by the company to any person in Nigeria state in
legible characters with respect to every director the following particulars -

(a) his present forename, or the initials thereof, and present surname;
(b) any former forenames and surnames;
(c) his nationality, if not a Nigerian:

Provided that, if special circumstances exist which the Commission is of
opinion render it expedient that such an exemption should be granted, the
Commission may, subject to such conditions as it may prescribe by notice
published in the Gazette, exempt a company from the obligations imposed
by this subsection.

This section shall apply to every company incorporated under this Decree, or any
enactment repealed by it.

Ifa comparty makes default in complying with this section every officer of the company
whoisin default shall be guilty of an offence and liable on conviction for
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each offence to a fine of =N=50.

Provided that no proceedings shall be instituted under this section except by, or with
the consent of the Attorney-General of the Federation.

For the purposes of this section -
(a) “initials" includes a recognised abbreviation of a forename;
®) reference to a former forename or surname in the case of a married woman

do not include the name or suname by which she was known previous to the
marriage; and

©) "showcards" means cards containing or exhibiting articles dealt with, or
samples or representations thereof.

Duties of Directors.

A director of a company stand s in a fiduciary relationship towards the company
and shall observe the utmost good faith towards the company in any transaction with
it or on its behalf.

A director shall also owe fiduciary relationship with the company in the following
circumstances -

(a) where a director is acting as agent of a particular shareholder;

b) where even though he is not an agent of any shareholder, such a shareholder
or other person is dealing with the company's securities.

A director shall act at all times in what he believes to be the best interest of the company
as a whole so as to preserve its assets, further its business, and promote the purposes
for which it was formed, and in such manner as a faithful, diligent, careful and
ordinarily skilful director would act in the circumstances.

The matters to which the director of a company is to have regard in the performance
of his functions include the interests of the company's employees in general, as well
as the interests of its members.

A director shall exercise his powers for the purpose for which he is specified and shall
not do so for a collateral purpose, and the power, if exercised for the right purpose
does not constitute a breach of duty, if it, incidentally, affects a member adversely.

A director shall not fetter his discretion to vote in a particular way.

Where a director is allowed to delegate his powers under any provision of this Decree
such a director shall not delegate the power in such a way and manner as may amount
to an abdication of duty.

No provision, whether contained in the articles or resolutions of a company, or in any
contract shall relieve any director from the duty to act in accordance with this
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section or relieve him from any liability incurred as a result of any breach of the duties
conferred upon him under this section.

Any duty imposed on a director under this section shall be enforceable against the
director by the company.

The personal interest of a director shall not conflict with any of his duties as a
director under this Decree.

A director shall not -

(a) in the course of management of affairs of the company; or

®) in the utilisation of the company's property, make any secret profit or achieve
other unnecessary benefits.

A director shall be accountable to the company for any secret prefit made by him or
any unnecessary benefit derived by him contrary to the provisions of subsection (2) of
this section.

The inability or unwillingness of the company to perform any functions or duties under
its articles and memorandum shall hot constitute a defence to any breach of duty of a
director under this Decree.

The duty not to misuse corporate information shall not cease by a director or an officer
having resigned from the company, and he shall still be accountable and can be
restrained by an injunction from misusing the information received by virtue of his
previous position.

Where a director discloses his interest before the transaction and before the secret
profits are made before the general meeting, which may or may not authorise any
resulting profits, he may escape liability, but he shall not escape liability if he
discloses only after he had made the secret profits, and in this case, he shall account
for profits.

The fact that a person holds more than one directorship shall not derogate from his
fiduciary duties to each company including a duty not to use the property,
opportunity or information obtained in the course of the management of one company
for the benefit of the other company, or to his own or other persori's advantage.

Every director of a company shall exercise the powers and discharge the duties

of his office honestly, in good faith and in the best interests of the company, and
shall exercise that degree of care, diligence and skill which a reasonably prudent
director would exercise in comparable circumstances.

Failure to take reasonable care in accordance with the provisions of section 282 of this
Decree shall ground an action for negligence and breach of duty.

Each director shall be individually responsible for the actions of the board in which
he participated, and the absence from the board's deliberations, unless Justified, shall
not relieve a director of such responsibility.
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The same standard of care in relation to the director's duties to the company shall be
required for both executive and non-executive directors:

Provided that additional liability and benefit may arise under the master and servant
law in the case of an executive diréctor if there is an express or implied contract to that
effect.

Directors are trustees of the company's moneys, properties and their powers and

as such must account for all the moneys ovér which they exercise control and shall
refund any moneys improperly paid away, and shall exercise their powers honestly in
the interest of the company and all shareholders, and not in their own or sectional
interests.

A director may when acting within his authority and powers of the company be regarded
as agents of the company under Part III of this Decree.

Property Transaction by Directors.

Subject to the exceptions provided by section 285, of this Decree, a company shall
not enter into an arrangement -

(a) whereby a director of the company or its holding company, or a
person comnected with such a director, acquires or is to acquire one or more
non-cash assets of the requisite value from the company; or

®) whereby the company acquires or is to acquire one or more non-cash assets
of the requisite value from such a director or a person so connected: unless
the airangement is first approved by a resolution of the company in general
meeting and if the director or connected person is a dircctor of its holding
company or a person connected with such a director, by a resolution 1n
general meeting of the holding company.

For the purpose of subsection (1) of this section, a non-cash asset 1s of the requisite
value if, at the time the arrangement in question is entered into, its value 1s not less
than =N=2,000 but (subject to that) exceeds =N=100,000 or 20 percent of the
company's asset value, that is -

(a) except in a case falling within paragraph (b) of this subsection the value of
the company's net assets determined by reference to the accounts prepared
and laid under Par XI in respect of the last preceding year in respect of
which such accounts were so laid; and

) where no accounts have been so prepared and laid before that time, the amount
of the company's called-up share capital.

For purposes of this section and sections 285 and 286 of this Decree a shadow director
shall be treated as a director.

No approval shall be required to be given under section 284 of this Decree by any
body corporate unless it is a company within the meaning of this Decree, or if it
is a wholly-owned subsidiary of any body corporate.

Section 283 of this Decree shall not apply to an arrangement for the acquisition of a
non-cash asset if -
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(a) the asset is to be acquired by a holding company from any of its wholly-owned
subsidiaries or from a holding company by any of its wholly-qwned
subsidiary of a holding company from another wholly-owned subsidiary of

that same holding company; or

(b) the arrangement is entered into by a company which 1s being wound up, unless
the winding up is a member's voluntary winding up.

Subsection (1) (a) of section 284 of this Decree shall not apply to an arrangement
whereby a person is to acquire an asset from a company of which he is a member, if
the arrangement is made with that person in his character as a member.

An arrangement entered into by a company in contravention of section 284 of

this Decree and any transaction entered into in pursuance of the arrangement
(whether by the company or any other person), shall be voidable at the instance of
the company unless one or more of the conditions specified in subsection (2) of this
section is satisfied.

The conditions are that -

(a) restitution of any money or other asset which is the subject-matter of the
arrangement or transaction is no longer possible or the company has been
indemnified in pursuance of this section by any other person for the loss or
damage suffered by it; or

M any rights acquired bona fide for value and without actual notice of the
contravention by any person who is a party to the arrangement or transaction
would be affected by its avoidance; or

(¢) the arrangement 1s, within a reasonable period, affirmed by the company in
general meeting and, if it is an arrangement for the transfer of an asset to or
by a director of its holding company or a person who is connected with such
a director, is so affirmed with the approval of the holding company given by
a resolution in general meeting.

If an arrangement is entered into with a company by a director of the company or its
holding company or a person connected with him in contravention of section 284 of
this Decree, that director and the person so connected, and any other director of the
company who authorises the arrangement or any transaction entered intojn pursuance
of such an arrangement, shall be guilty of an offence and liable -

(a) to account to the company for any gain which he has made directly or
' indirectly by the arrangement or transaction; and
(b) (jointly and severally with any other person liable under this subsection) to
indemnify the company for any loss or damage resulting from the
arrangement or transaction.

Subsection (3) of this section shall be without prejudice to any liability imposed
otherwise than by that subsection, and is subject to the following two subsections; and
the liability under subsection (3) of the section arises whether or not the arrangement
or transaction entered into has been avoided in pursuance of subsection (1) of this
section.

If an arrangement is entered into by a company and a person connected with a
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director of the company or its holding company in contravention of section 284 of this
Decree, that director shall not be liable under subsection (3) of this section if he shows
that he took all reasonable steps to secure the company's compliance with that section.

In any case, a person so connected and any such other director as is mentioned in
subsection (3) of this Decree, shall not be so liable if he shows that at the time the
arrangement was entered into, he did not know the relevant circumstances constituting
the contravention.

This section shall have effect with respect to references in sections 284, 285 and 286
of this Decree to a person being "connected” with a director of a company, and to a
director being "associated with" or "controlling” a body corporate.

A person is connected with a director of a company if he (not being himself a director
ofit)1s -

(a) that director's spouse, child or step-child, including illigitimate child,

)] except where the context otherwise requires, a body corporate with which
the director 1s associated; or

(©) a person acting in his capacity as trustee of any trust the beneficiaries of which

include -
(1) the director, his spouse, any children or step-children; or
(1) a body corporate with which he is associated, or of a trust whose terms confer

a power on the trustees that may be exercised for the benefit of the director,
his spouse or any children or step-children of his, or any such body
corporate; or

d a person acting in his capacity as partner of that director or of any person who,
by virtue of paragraph (a), (b) or (c) of this subsection, is connected with that
director.

A director shall not accept a bribe, a gift, or commission either in cash or kind from
any person or a share in the profit of that personin respect of any transaction involving
his company in order to introduce his company to deal with such a person.

If a director contravenes the provisions of section 287 (1) of this Decree, he commits
a breach of duty and the company shall recover from the director the actual gift and
then sue him and the other person jointly and severally for damages sustained without
any deduction in respect of what the director has returned.

Where the gift is made after the transaction has been completed in a form of unsolicited
gift as a sign of gratitude, the director may be allowed to keep the gift, provided he
declares it before the board and that fact shall also appear in the minutes book of the

directors.

In all cases concerning secret benefits, the plea that the company benefitted or that the
gift was accepted in good faith shall be no defence.
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Miscellaneous Matters Relating to Directors.

In a limited company the liability of the directors or managers of or of the mana-
ging director, may, if so provided by the memorandum, be unlimited.

In a limited company in which the liability of a director or manager is unlimited, the
directors and any managers of the company and the member who proposes a person
for election or appointment to the office of director or manager, shall add to that
proposal a statement that the liability of the person holding that office shall be
unhmited, and before the person accepts the office or acts therein, notice in writing
that his hability shall be unlimited shall be given to him by the following or one of the
following persons, namely, the promoters of the company, the directors of the
company, any managers of the company and the secretary of the company.

If any director, manager, or promoter makes default in adding such a statement, or if
any promoter, director, manager or secretary inakes default in giving such a notice, he
shall be guilty of an offence and liable to a fine of =N=100 and shall also be liable for
any damage which the person so elected or appointed may sustain from the default.

A limited company, if so authorised by its articles, may, by special resolution, alter
its memorandum so as to render unlimited the liability of 1ts directors or managers,
or of any managing director.

Upon the passing of any such special resolution the provisions of it shall be as valid
as 1f they had been originally contained in the memorandum.

Where a company -
(a) receives money by way of loan for specific purpose; or

(b) receives moeney or other property by way of advance payment for the execution
of a contract or project; and

(c) with intent to defraud, fails to apply the money or other property for the
purpose fer which it was receivel, every director or other officer of the
company who is in default shall be personally liable to the party from whom
the money or property was received for a refund of the money or property so
received and not applied for the purpose for which it was received:

Provided that nothing in this section shall affect the liability of the company
itself.

The provisions of this section shall apply in respect of any term of an agreement
whereby a director's employment with the company of which he is a director or,
where he is the director of a holding company his employment within the group is to
continue or may be continued, otherwise than at the instance of the company
(whether under the original agreement entered into in pursuance of it or not), for a
period of more than 5 years during which the employment -

(a) cannot be terminated by the company by notice; or



Companies and Allied Matters : 1990 No.l  Al37

Register of
directors and
secretanes.

292

2

3)

Cy

)

(6)

)

ey

()

®) can be so terminated only in specified circumstances.

In any such case where -

(a) a person is or is to be employed with a company under an agreement which
cannot be terminated by the company by notice or can be so terminated only
in specified circumstances; and

) more than 6 months before the expiration of the period for which he is or to
be so employed, the company enters into a further agreement otherwise
than in pursuance of a right conferred by or under the original agreement on
the other party to it under which he is to be employed with the company or,
where he is a director of a holding company, within the group; this section
shall apply as if to the period for which he is to be employed under that
further agreement there were added a further period equal to the unexpired
period of the original agreement.

A company shall not incorporate in an agreement such a term as is mentioned in
subsection (1) of this section unless the term 1s first approved by a resolution of the
company in general meeting and in the case of a director of a holding company, by a
resolution of that company in general meeting.

No approval shall be required to be given under this section by any body corporate
unless it is a company within the meaning of this Decree, or if it 1s a wholly-owned
substdiary of any body corporate.

A resolution of a company approving such a term as is menttoned in subsection (1) of
this section, shall not be passed at a general meeting of the company unless a
written memorandum setting out the proposed agreement incorporating the term is
available for inspection by members of the company both -

(a) at the company's registered office for not less than 15 days ending with the
date of the meeting; and
(®) at the meeting itself.

A term incorporated in an agreement in contravention of this section shall to the exte:.:
that it contravenes the section, be void; and that agreement and in a case where
subsection (2) of this section applies, the original agreements shall be deemed each
to contain a term entitling the company to terminate it at any time by &Q giving of
reasonable notice.

In this section -

(a) "employment” includes employment under a contract for services; and

®) "group" in relation to a director of a holding company, means the group which
consists of that company and its subsidiaries and for purposes of this section,
a shadow director shall be treated as a director.

Every company shall keep at its registered office, register of its directors and
secretaries.

The register shall contain the following particulars with respect to each director, that
is 1o say his present forename and surname, any former forename and surname, his
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usual residential address, his -nationality, his business occupation, if any, particulars

of any other directorships held by him and the date of his birth:

Provided that it shall not be necessary for the register to contain particulars of
directorships held by a director in companies of which the whole company is the
wholly-owned subsidiary, or which are the wholly-owned subsidiaries either of the
company or of another company of which the company is the wholly-owned
subsidiary, and for the purposes of this proviso -

) "company"” includes any body corporate incorporated in Nigeria; and

(1) a body corporate shall be deemed to be the wholly-owned subsidiary of
another if it has no members except that other and that other's wholly-owned
subsidiaries and its or their nominees.

The register shall contain the following particulars with respect to the secretary in the
case of an individual, his present forename and surname, any former forenames and
surname and his usual residential address; and in the case of a corporation its
registered name and registered or head office.

The company shall within the periods respectively mentioned in subsection (5) of this
section, send to the Commission a return in the prescribed form containing the
particulars specified in the register and notification in the prescribed form of any
change among 1ts directors or in its secretary or in any of the particulars contained in
the register, specifying the date of the change.

The penods referred to in subsection (4) of this section shall be the period within which

(a) the return is to be sent which shall be a period of 14 days from the date of
incorporation of the company; and

()] the notification of a change is to be sent which shall be 14 days from the
happening thereof’

Provided that, in the case of a return containing particulars with respect to any person
who is the company's secretary at the commencement of this Decree, the penod shall
be 14 days from the commencement of this Decree.

The register to be kept under this section shall during business hours (subject to such
reasonable restrictions as the company may by its articles or in general meeting
impose, so that no less than two hours in each day be allowed for inspection) be open
to inspection by any member of the company without charge and by any other person
on payment of 50K or such less sum as the company may prescribe, for each

inspection.

If any inspection required under this section is refused, or if default is made in
complying with the provisions of subsections (1), (2), (3) and (4) of this section, the
company and every officer of the company who is in default shall be guilty of an
offence and liable to a fine of =N=50.

In case of any such refusal or default as mentioned in subsection (7) of this section, the
court may by order compel an inspection of the register or that the copies required be
sent as provided in this section.
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For the purpose of this section -

(a) a person in accordance with whose directions or instruction the directors of
a company are accustomed to act shall be deemed to be a director and officer
of the company,

®) reference to a former forename or surname in the case of a married woman
shall not include the name or surname by which she was known previous to
the marrage.

CHAPTER 2 - SECRETARIES.
Every company shall have a secretary.

Anything required or authorised to be done by or of the secretary may, if the office is
vacant or there is for any other reason no secretary capable of acting, be done by or of
any assistant or deputy secretary or, if there is no assistant or deputy secretary capable
of acting, by or of any officer of the company authorised generally or specially in that
behalf by the directors.

A provision requiring or authorising a thing to be done by or of a director and the
secretary shall not be satisfied by its being done by or of the same person acting
both as director and as, or in place of the secretary.

It shall be the duty of the directors of a company to take all reasonable steps to
ensure that the secretary of the company is a person who appears to them to have the
requisite knowledge and experience to discharge the functions of a secretary of a
company, and in the case of a public company, he shall be -

(a) a member of the Institute of Chartered Secretaries and Admunistrators; or

(b) Legal practitioner within the meaning of the Legal Practitioners Act 1975;
or

(©) a member of any professional body of accountants as established by an Act

or a Decree; or

(d) a body corporate or firm consisting of members each of whom is qualified
under paragraph (a), (b), or (c) of this section.

A secretary shall be appointed by the directors and, subject to the provisions of this
section, may be removed by them.

Where it is intended to remove the secretary of a public company, the board of directors
shall give him notice -

(a) stating that it is intended to remove him;
(b) setting out the grounds on which it 1s intended to remove him;

(©) giving him a period not less than 7 working days within which to make his
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defence and;
() giving him an option to resign his office within a period of 7 working days.

Where, following the notice prescribed in subsection (2) of this section the secretary
does not within the given period resign his office or make a defence, the board may
remove him from office and shall make a report to the next general meeting; but where
the secretary, without resigning his office makes a defence and the board does not
consider it sufficient if the ground -

(a) on which it is intended to remove him is that of fraud or serious
misconduct, the board may remove him from office and shall report to the
next general meeting; and :

(b) is other than of fraud or serious misconduct, the board shall not remove him
without the approval of the general meeting, but may suspend him and shall
report to the next general meeting.

Notwithstanding any rule of law, where a secretary suspended under the paragraph (b)
of subsection (3) of this section is removed with the approval of the general meeting,
the removal may take effect from such time as the general meeting may determine.

A secretary shall not owe fiduciary duties to the company, but where he 1s acting

as its agent he shall owe fiduciary duties to it, and as such shall be liable to the
company where he makes secret profits or lets his duties conflict with his personal
interests, or uses confidential information he obtains from the company for his own

benefit.
The duties of a secretary shall include the following -

(a) attending the meeting of the company, the board of directors and its
committees, rendering all necessary secretarial services in respect of the
meeting and advising on compliance by the meetings with the appllcable
rules and regulations;

(b) maintaing the registers and other records required to be maintained by the
company under this Decree;

(©) rendaring proper returns and giving notification to the Commission required
under this Decree; and

@ carrying out such administrative and other secretarial duties as directed by
the director, or the Company.

The secretary shall not without the authority of the board exercise any powers vested
in the directors.

PART X - PROTECTION OF MINORITY AGAINST ILLEGAL AND

OPPRESSIVE CONDUCT.

Action by or Against the Company.
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Subject to the provisions of this Decree, where irregularity has been committed in

 the course of a company's affairs or any wrong has been done to the company, only

the company can sue to remedy that wrong and only the company can ratify the
riegdhan TomdiRt.

Without prejudice to the rights of the members under sections 303 to 308 and
sections 310 to 312 of this Decree or any other provision of this Decree, the
court, on the application of any member, may by injunction or declaration
restrain the company from the following -

(a) entering into any transaction which is illegal or ultra vires,

h purporting to do by ordinary resolution any act which by its constitution or
the Decree requires to be done by special resolution,

() anv act or omission affecting the applicant's individual nghts as a member;,

) comitting fraud on either the company or the minority shareholders where the
directors fail to take appropriate action to redress the wrong done;,

{e) where a company meeting cannot be called in time to be of practical use in
redressing a wrong done to the company or to minority shareholders.

(N where the directors are hikelv to derive a profit or benefit, or have profited
or benetied from their negligence or from their breach of duty.

Where a member institutes a personal action to enforce a right due to him personally,
he shall not be entitled to any damages but to declaration or injunction to restrain
the company and/or directors from doing a particular act.

Where a member institutes a representative action on behalf of himself and other
atlected members to enforee any rights due to them, he shall not be entitled to any
damages but to a decalaration or injunction to restrain the company and/or directors
tfrom dong a particular act.

Where any member institutes an action under this section, the court may award costs
10 lum personally whether or not his action succeeds.

In any proceedings by a member under section 300 of this Decree, the court may, if
it thinks it order that the member shall give security for costs.

For the purpose of sections 300 and 301 of this Decree, "member” includes -

(a) the personal representative of a deceased member;, and
(b any person to whom shares have been transferred or transmitted by operation
of law.

Subject to the provisions of subsection (2) of this section, an applicant may apply
to the court for leave to bring an action in the name or on behalf of a company, or
t ntervene in an action to which the company ts a party, for the purpose of prosecuting,
detending or discontinuing the action on behalf of the company.

No action may be brought and no intervention may be made under subsection (1) of
this section, unless the court is satisfied that -
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(a) the wrongdoers are the directors who are in control, and will not take
necessary action; .

(b) the applicant has given reasonable notice to the directors of the company of
his intention to apply to the court under subsection (1) of this section if the

directors of the company-do not bring, dilligently prosecute or defend or
discontinue the action; °

(c) the applicant is acting in good faith; and

(d) it appears to be in the best interest of the company that the action be brought,
prosecuted, defended or discontinued.

In connection with an action brought or intervened under section 303 of this Decree
the court may at any time make any such order or orders, as it thinks fit.

Without prejudice to the generality of subsection (1) of this section, the court may make
one or more of the following orders, that is an order -

(a) authorising the applicant or any other person to control the conduct of the
action;
b) giving directions for the conduct of the action;

(c) directing that any amount adjudged payable by a defendant in the action shall
be paid, in whole or in part, directly to former and present security holders
of the company instead of to the company;

(d) requiring the company to pay reasonable legal fees incurred by the applicant
in connection with the proceedings.

An application made or an action brought or intervened in under section 303 of this
Decree shall not be stayed or dismissed by reason only that it 1s shown that an
alleged breach of a right or a duty owed to the company has been or may be appro-
ved by the shareholders of such company, but evidence of approval by the shareholders
may be taken into account by the Court in making an order under section 304 of this
Decree.

An application made or an action brought or intervened in under section 303 of this
Decree shall not be stayed, discontinued, settled or dismissed for want of prosecution
without the approval of the court given upon such terms as the court thinks fit and, if
the court determines that the rights of any applicant may be substantially affected by
such stay, discontinuance, settlement or dismissal, the court may order any party to the
application or action to give notice to the applicant.

An applicant shall not be required to give security for costs in any application
made or action brought or intervened in under section 303 of this Decree.

In an application made or an action brought or intervened in under section 303 of this
Decree, the court may at anytime order the company to pay to the applicant interim
costs before the final disposition of the application or action.

In sections 303 to 308 of this Decree, "applicant” means -

(a) a registered holder or a beneficial owner and former registered holder or
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beneficial owner, of a security of a company,
®) o director or an officer or a former director or officer of a company,
©) the Commission; or

(d  anyother person who in the discretion of the court, is a proper person to make
an application: under section 303 of this Decree.

Relief on the Grounds of Unfairly Prejudicial and Oppressive Conduct.

An applicatiqﬁ to the Court by petition for an order under section 311 of this Decree
in rélation to a cbmpany may be made by any of the following persons -

(@ - a member of the comphny;

(b) a director-or officer or former director or officer of the company,
(c).  acreditor,
(@’ ! .4he Comn‘lission;/ or <

R |

(e) _any other persbn who, in the discretion of the court, is the proper person to

- make an application under section 311 of this Decree.
In séctions 311 to 313 of this Decree, "member” includes -
(a) the personal representative of a deceased member; and

®) ahy:p,erson to whom shares have been transferred or transmitted by operation
of law.

An application for relief on the ground that the affairs of a company are being
conducted in an illegal or oppressive manner may be made to the court by petition.

An application to the court by petition for an order under this section in relation to a
company mey be made -

(a) by a member of the company who alleges -

® that the affairs of the company are being conducted in a manner that is
oppressive or unfairly prejudicial to, or unfairly discriminatory against, a
member or members, or in a manner that is in disregard of the interest of a
member or the members as a whole; or

(i) that an act or omission or a proposed act or omission by or on behalf of the
company or a resolution, or a proposed resolution, of a class of members,
was or would be oppressive or unfairly prejudicial to, or unfairly
discriminatory against, a member or members or was or would be in a
manner which is in disregard of the interest of a member or the members as

a whole; or

®) by any of the persons mentioned under paragraphs (b), (c) and (e) of
subsection (1) of section 310 of this Decree who alleges -
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that the affiars of the company are being conducted in a manner oppressive
or unfairly prejudicial to or discriminatory against or in a manner in
disregard of the interest of that person;,

that an act or omission, or a proposed act or omission was or would be
oppressive or unfairly prejudicial to, or unfairly discriminatory against, or
which is in a manner in disregard of the interest of that person, or

by the Commission in a case where it appears to it in the exercise of its powers
under the provisions of this Decree or any other enactment that -

the affairs of the company are being conducted in a manner that is oppressive
or unfairly prejudicial to, or unfairly discriminatory against a member or

members or in a manner which is in disregard of the public interest; or

any actual or proposed act or omission of the company (including an act or

omission on its behalf) which was or would be oppressive, or unfairly prejudicial to,
or unfairly discriminatory against a member or members in a manner which is in
disregard of the public interests.

If the court is satisfied that a petition under sections 310 and 311 of this Decree is
well founded, it may make such order or orders as it thinks fit for giving relief in respect
of the matter complained of.

Without prejudice to the generality of subsection (1) of this section, the court may make
one or more of the following orders that is, an order -

(a)
)
©

(@

©

®

(8)
)

)

that the company be wound up;
for regulating the conduct of the affiars of the company in future;

for the purchase of the shares of any member by other members of the
company,

for the purchase of the shares of any member by the company and for the
reduction accordingly of the company's capital;

directing the company to institute, prosecute, defend or discontinue specific
proceedings, or authorizing a member or members or the company to

institute, prosecute, defend or discontinue specific proceedings in the name
or on behalf of the company;

varying or setting aside a transaction or contract to which the company is a
party and compensating the company or any other party to the transaction or
contract;

directing an investigation to be made by the Commission;
appointing a receiver or a receiver and manager of property of the company,

restraining a person from engaging in specific conduct or from doing a specific
act or thing;

requiring a person to do a specific act or thing.
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‘Where an order that a company be wound up is made under this section, the provisions
of this Decree relating to winding up of companies shall apply, with such adaptations
as are necessary, as if the order had been made upon an application duly filed in the

court by the company.

Where an order under this section makes any alteration in addition to the
memorandum or articles of a company, then, notwithstanding anything in any other
provision of this Decree-but subject to the provisions of the order. the company shall
not have power, without the leave of the count, to make any further alteration or
addition to the memorandum and articles inconsistent wath the provisions of the order
but, subject to the foregoing provisions of this subscction, the alteration or addition
shall have effect as if it had been duly made by a resolution of the company.

A certified true copy of an order made under this section altenng or giving leave to alter,
a company's memorandum or articles shall, within 14 davs from the making of the
order or such longer period as the court may allow, be delivered by the company to the
Commission for registration;, and if the company makes default in complving with the
provisions of this subsection , the company and every officer of it who 1s 1n default
shall be guilty of an offence and liable to a fine of =N=50 and for continued
contravention, to a daily default fine of =N=25.

Any person who contravenes or fails to comply with an order made under scection
312 of this Decree that is apphicable to him shall be guilty of an offence and be
liable to a fine of =N=500 or imprisonment for one vear or to both such fine and
imprisonment.

Investigation of Companies and their Affairs.

The Commission may appoint one or more competent inspectors to investigate
the affiars of a company and to report on them in such manner as it may direct.

The appointment may be made -

(a) in the case of a company having a share capital on the apphication of members
holding not less than onc-quarter of the class of shares 1ssued.

) in the case of a company not having a share capital, on the application of not
less than one quarter in number of the persons on the company's register of
members; and

(c) in any other case, on apphcation of the company.

The application shall be supported by such evidence as the Commission may require
for the purpose of showing that the applicant or applicants have good reason for
requiring the investigation.

The Commission shall appoint one or more competent inspectors o investigate
the affairs of a company and report on them in such manner as it directs, if the
Court by order declares that its affairs ought be so investigated.

The Commission may make such an appointment if it appears to it that there are
circumstances suggesting that -
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(a) the company’s affairs are being or have been conducted with intent to defraud
its creditors or the creditors of any other person, or in a manner which is
unfairly prejudicial to some part of its members; or

®) any actual or proposed act or omission of the company (including an act or
omission on its behalf) is or would be so prejudicial, or that the company
was formed for any fraudulent or unlawful purpose or,

«©) persons concerned with the company's formation or the management of its
affairs have in connection therewith been guilty of fraud, misfeasance or
other misconduct towards it or towards its members; or

(d) the company's members have not been given all the information with respect
to its affairs which they might reasonably expect.

Subsections (1) and (2) of this section shall be without prejudice to the powers of the
Commussion under section 322 of this Decree and the power conferred by subsection
(2) of this section, shall be exercisable with respect to a body corporate
notwithstanding that it is in course of being voluntarily wound up.

Reference in subsection (2) of this section to a company's members includes any of the
following persons -

(a) the personal representatives of a deceased member; and
(b) any person to whom shares have been transferred or transmutted by operation
of law.

If an inspector appointed under section 314 or 315 of this Decree to investigate

the affairs of a company thinks.it necessary for the purposes of his investigation

to investigate also the affairs of another body corporate which is or at any relevant time
has been the companys holding company or a subsidiary, he shall report on the affairs
of the other body corporate so far as he thinks that the results of his investigation of its
affairs are relevant to the investigation of the affairs of the company first mentioned
above.

An inspector appointed under either section 314 or 315 of this Decree may at anytime
in the course of his investigation, without the necessity of making an interim report,
inform the Commission of matters coming to his knowledge as a result of the
mnvestigation tending to show that an offence has been commuitted.

When an inspector is appointed under section 314 or 315 of this Decree, it shall
be the duty of all officers and agents of the company, and of all officers and agents
of any other body corporate whose affairs are investigated under section 316 of
this Decree -

(a) to produce to the inspector all books and documents of or relating to the
company or, as the case may be, the other body corporate which are in their
custody or power,

)] to attend before the inspector when required to do so; and

(c) otherwise to give the inspector all assistance in connection with the

investigation which he is reasonably able to give.
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If the inspector considers that a person other than an officer or agent of the company
or other body corporate is or may be in possession of information concerning its
affairs, he may require that person to produce to him any books or documents in his
custody or power relating to the company or other body corporate, to attend before
him and otherwise to give him all assistance in connection with the investigation
which he is reasonably able to give; and it is that person's duty to comply with the
requirement.

An inspector may examine on oath the officers and agents of the company or other body
corporate, and any such person as is mentioned in subsection (2) of this section in
relation to the affairs of the company or other body, and administer an oath
accordingly.

In this section, a reference to officers or to agents includes past, as well as present,
officers or agents (as the case may be); and "agents" in relation to a company or other
body corporate, includes its bankers and solicitors and persons employed by it as
auditors, whether these persons are or are not officers of the company or other body
corporate.

An answer given by a person to a question put to him in exercise of powers conferred
by this section (whether as it has effect in relation to an investigation under any of
sections 314 to 316 of this Decree as applied by any other section in this Decree) may
be used in evidence against hirn.

If an inspector has reasonable grounds for believing that a director, or past director,
of the company or other body corporate whose affairs he is investigating maintains
or has maintained a bank account of any description (whether alone or jointly

with another person and whether in Nigeria or elsewhere), into or out of which
there has been paid -

(a) the emoluments or part of the emoluments of his office as such director
particulars of which have not been disclosed in the financial statements of the
company or other body corporate for any financial year, contrary to the
provisons of Part V of Schedule 4 to this Decree (in relation to particulars
in accounts of directors,),

(b) any money which has resulted from or been used in the financing of an
undisclosed transaction, arrangement or agreement; or

©) any money which has been in any way connected with an act or omission or
series of acts or omissions, which on the part of that director constituted
misconduct (whether fraudulent or not) towards the company or body
corporate or its members, the inspector may require the director to produce
to him all documents in the director's possession, or under his control,
relating to that bank account.

For purposes of subsection (1) (b) of this section, an "undisclosed” transaction,
arrangement or agreement is one the particulars of which have not been disclosed in
the financial statement of any company or in a statement annexed thereto for any
financial year, including the disclosure of contracts between companies and their

directors.
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When an inspector is appointed under section 314 or 315 of this Decree to inves-
tigate the affairs of a company, the following applies in the case of -

(a) any officer or agent of the company;

b) any officer or agent of another body corporate whose affairs are
investigated under section 316 of this Decree; and

©) any such person as is mentioned in section 317 (2) of this Decree.

Subsection (4) of section 317 of this Decree, shall apply with regards to references in
subsection (1) of this section to an officer or agent.

If that person -

(a) refuses to produce any book or document which it is his duty under section
317 or 318 of this Decree to produce or

(b) refuses to attend before the inspector when required to do so; or

(c) refuses to answer any question put to him by the inspector with respect to the
affairs of the company or other body corporate (as the case may be); the
inspector may certify the refusal in writing to the Court.

The Court may thereupon enquire into the case; and after hearing any witnesses who
may be produced against or on behalf of the alleged offender and after hearing any
statement which may be offered in defence, the court may punish the offender in like

~manner as if he had been guilty of comtempt of the court.

The inspector may, and if so directed by the Commission shall, make interim
report to the Commission, and on the conclusion of his investigation shall make a final
report to it and any such report shall be written or printed, as the Commission may

direct.

The Commission may direct that a copy of the irrspector’s report be forwarded to the
company at its registered or head office.

Where an inspector is appointéd under section 314 of this Decree in pursuance of an
order of the court, the Commission shall furnish a copy of any of its reports to the

court.
In any other case, the Commission may, if it thinks fit -

(a) furnish a copy on request and on payment of the prescribed fee to -

(1) any member of the company or other body corporate which is the subject of
the report;

(1) any person whose conduct is referred to in the report,

(ii1) the auditors of that company or body corporate;

) the applicants for the investigation;

wv) any other person whose financial interests appear to the Commission to be
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affected by the matters dealt with in the report, whether as creditors of the
company or body corporate, or otherwise;, and

®) cause any such report to be printed and published.

If, from any report made under section 320 of this Decree; it appears to the
Commussion, that any civil proceedings ought in the public interest to be brought
by the company or any body corporate, the Commission may itself bring such
proceedings in the name and on behalf of the company or the body corporate.

The Commussion shall indemnify the body corporate against any costs or expenses
incurred by it in or in connection with proceedings brought under this section; and any
costs or expenses so incurred shall be, if not otherwise recoverable be defrayed out of
the Consolidated Revenue Fund.

If, from any report made under section 320 of this Decree it appears that any
person has, in relation to the company or any body corporate whose affairs have
been investigated by virtue of section 316 of this Decree, been guilty of any offence
for which he is criminally liable, the report shall be referred to the Attorney-General
of the Federation.

If the Attoney-General of the Federation considers that the case referred to him is onc
in which a prosecution ought to be instituted, he shall direct action accordingly, and
it shall be the duty of all officers and agents of the company or other body corporate,
as the case may be (other than the defendant in the proceedings), to give all assistance
in connection with the prosecution which they are reasonably able to give.

If from any report made under section 320 of this Decree, it appears to the Commission
that proceedings ought in the public interest to be brought by any bodv corporate dealt
with by the report for the recovery of damages in respect of any fraud, misfeasance or
other misconduct in connection with the promotion or formation of that body corporate
or the management of its affairs, or for the recovery of any property of the body
corporate which has been misapplied or wrongfully retained, it may refer the case to
the Attorney-General of the Federation for his opinion as to the bninging of
proceedings for that purpose in the name of the body corporate and if proceedings are
brought, it shall be the duty of all officers and agents of the company or other body
corporate as the case may be (other than the defendant in the proceedings), to give him
all assistance in connection with the proceedings which they are rcasonably able to
give.

Costs and expenses incurred by a body corporate in or in connection with any
proceedings brought by it under subsection (3) of this section shall, if not otherwise
recoverable, be defrayed out of the Consolidated Reveneue Fund.

If, in the case of any body corporate liable to be wound up under this Decree it
appears to the Commission from a report made, by an inspector under section

320 of this Decree that it is expedient in the public interest that the body should

be wound up, the Commission may (unless the body is already wound up by the
court) present a petition for it to be so wound up if the court thinks it just and equitable

to do so.
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The expenses of an incidental to an investigation by an inspector appointed by the
Commussion under the foregoing provisions of this Decre, shall be defrayed in the first
instance out of the Consolidated Revenue Fund, but the following persons shall, to the
extent mentioned, be liable to make repayment, that is to say -

(a) any person who is convicted on a prosecution instituted, as a result of the
investigation by the Attorey-General of the Federation, or who is ordered
to pav damages or restore any property in proceedings brought by virtue of
subscection (3) of section 322 of this Decree, may in the same proceedings
be ordered to pay the said expenses to such extent as are specified in the

order.

(h any body corporate in whose name proceedings are brought as aforesaid shall
be liable to the extent of the amount or value of any sums or property
recovered by it as a result of those proceedings;

() unless as the result of the investigation a prosecution is instituted by the
Attornev-General of the Federation, the applicants for the investigation,
where the inspector was appointed under section 314 of this Decree shall be
hiable to such extent (1f anv) as the Commission may direct; and any amount
for which a body corporate 1s liable by virtue of paragraph (b) of this
subsection, shall be a first charge on the sums or property mentioned in that
paragraph.

For the purposes of this section, any costs or expenses incurred by the Commission in
or in conneetion with proceedings brought by virtue of subsection (2) of section 321
of this Decree, shall be treated as expenses of the investigation giving rise to the
proceedings.

Expenses to be defraved by the Commuission under this section shall, so far as not
recovered thereunder be paid out of the appropriate Consolidated Revenue Fund.

A copv of any report of inspector’s appointed under sections 314 and 315 of

this Decree, certified by the Commission to be a true copy, shall be admissible in
any legal proceedings as evidence of the opinion of the inspector in relation to any
matter contained n the report.

A document purporting to be such a certificate as is mentioned above shall be received
in evidence and be deemed to be such a certificate, unless the contrary is proved.

Where 1t appears to the Commission, that there is good reason so to do, it may
appoint one or more competent inspectors to investige and report on the member-
ship of any company and otherwise with respect to the company for the purpose of
determining the true persons who are or have been financially interested in the
success or failure (real or apparent) of the company or able to control or materially
to nfluence the policy of the company.

The appointment of an inspector under this section may define the scope of his
mvestigation, whether as respect the matter or the period to which it is to extend or
otherwise and in particular may limit investigation to matters connected with particular
shares or debenture

(a) the Commussion shall appoint an inspector to conduct the investigation unless
it 1s satisfied that the application is vexatious; and
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®) the inspector's appoinimént shall not exclude from the scope of his
investigation any matter which the application seeks to include except in so
far as the Commission is satisfied that it is reasonable for the matter to be

investigated,

Subject to the terms of an inspector's appointment, his powers shall extend to the
investigation of any circumstances suggesting the existence of an arrangement or
understanding which, though not legally binding, is or was observed or likely to be
observed in practice and which is relevant to the purposes of his investigation.

For the purposes of any investigation under section 326 of this Decree, the provi-
sions of sections 316 to 320 inclusive of this Decree shall apply with the necessary
modifications to references to the affairs of the company or to those of any body

corporate, so however, that -

(a) the said sections shall apply in relation to all persons who are or have been,
or whom the inspector has reasonable cause to believe to be or have been,
financially interested in the success or failure or the apparent success or
failure of the company or any other body corporate whose membership is
investigated with that of the company, or able to control or materially to
influence the policy thereof, including persons concerned only on behalf of
others, as they apply in relation to officers and agents of the company or of
the other body corporate, as the case may be; and

) the Commission shall not be bound to furnish the company or any other person
with a copy of any report by an inspector appointed under this section or
with a complete copy thereof if he is of opinion that there is
good reason for not divulging the contents of the reports or of part thereof,
but shall keep a copy of any such report, or, as the case may be, the parts of
any report, as regards which he is not of that opinion.

The expenses of any investigation under section 326 of this Decree shall be defrayed
out of the Consolidated Revenue Fund.

Where it is made to appear to the Commission, that there is good reason to inves-
tigate the ownership of any shares in or debentures of a company and that it is
unnecessary to appoint an inspector for the purpose, the Commission may require
any person who it has reasonable cause to believe -

(a) to be or to have been interested in those shares or debentures: or

®) to act or to have acted in relation to those shares or debentures as a legal
practitioner or an agent of some one interested therein, to give to the
Commission any information which the person has or might reasonably be
expected to obtain as to the present and past interest in those shares or
debentures and the names and addresses of the persons interested, and of any
persons who act or have acted on their behalf in relation to the shares or
debentures.

For the purposes of this section, a person shall be deemed to have an interest in a share
or debenture if he has any right to acquire or dispose of the share or debenture or any
interest therein or to vote in respect thereof, or if his consent is necessary for the
exercise of any of the rights of other persons interested therein, or if other persons
interested therein can be required or are accustomed to exercise their rights in
accordance with his instructions.
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Any person, who fails to give any information required of him under this section, or
who in giving any such information makes any statement which he knows to be false
in a material particular, or recklessly makes any statement which is false in a material
particular shall be guilty of an offence and liable to a fine of =N=500 or to
imprisonment for a term of 6 months or to both.

Where in conncection with an investigation under section 326 or 328 of this Decree,
it appears to the commission that there is difficulty in finding out the relevant

facts about any share whether issued or to be issued), and that the difficulty is due
wholly or mainly to the unwillingness of the persons concerned or any of them to assist
the investigation as required by this Decree, the Commission may in writing

direct that the shares shall until further notice be subject to the restrictions imposed
by this section.

So long as any shares are directed to be subject to the restrictions imposed by this
section -

(a) any transfer of those shares, or in case of unissued shares any transfer of the
right to be issued therewith and any issue thereof, shall be void,

®) novoﬁngrightsshallbeexﬂsablein@ectofthoseshm;

(© no further shares shall be issued in right of those shares or in pursuance of
any offer made to the holder thereof,

()] except in a liquidation, no payment shall be made of any sums due from the
company on those shares, whether in respect of capital or otherwise.

Where the Commission directs shares to be subject to restrictions under this section,
or refuses to direct that shares shall cease to be subject thereto, any person aggrieved
thereby may appeal to the court, and the court may, if it sees fit, direct that the shares
shall cease to be subject to the said restrictions.

Any direction or order of the court that shares shall cease to be subject to restrictions
under this section, expressed to be made with a view to permitting a transfer of those
shares may continue the restrictions mentioned in paragraphs (c) and (d) of subsection
(2) of this section, either in whole or in part, so far as they relate to any right acquired
or offer made before the transfer.

Any person who -

(a) exercises or purports to exercise any right to dispose of any shares which, to
his knowledge, are for the time being subject to restrictions under this
section; or

®) votes in respect of any such shares, whether as holder or proxy, or appoints
a proxy to vote in respect thereof; or

©) being the holder of any such shares, fails to notify that they are subject to the
said restrictions, shall be guilty of an offence and liable to a fine of =N=500
or imprisonment for a term of 6 months, or to both.

Where shares in any company are issued in contravention of the said restrictions, the
company and every officer of the company who is in default shall be guilty of an
offence and liable to a fine of =N=500.
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A prosecution shall not be instituted under this section except by or with the consent
of the Attorney-General of the Federation.

This section shall apply in relation to debentures as it applies in relation to shares.

Nothing in the foregoing provisions of this Part of this Decree shall require
disclosure to the Commission or to an inspector appointed by it by -

(a) a legal practitioner of any privileged communication made to him in that
capacity, except as regards the name and address of his client; or

) a company’s bankers as such, of any information as to the affairs of any of their
customers other than the company.

PART XI - FINANCIAL STATEMENTS AND AUDIT
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CHAPTER | - FINANCIAL STATEMENTS

Accounting Records.

Every company shall cause accounting records to be kept in accordance with this
section.

The accounting records shall be sufficient to show and explain the transactions of the
company and shall be such as to -

(a) disclose with reasonable accuracy, at any time, the financial position of the
company and, '

®) enable the directors to ensure that any financial statements prepared under
this Part comply with the requirements of this Decree as to the form and
content of the company's financial statements.

The accounting records shall, in particular, contain -

(a entries from day to day of all sums of money received and expended by the
company, and the matters in respect of which the receipt and expenditure
take place; and

®) a record of the assets and liabilities of the company,

If the business of the company involves dealing in goods, the accounting records shall
contain -

(a) statements of stocks held by the company at the end of each year of the
company,

®) all statements of stocktakings from which any such statement of stock as is
ﬁﬁoned in paragraph (a) of this subsection has been or is to be prepared;

(c) except in the case goods sold by way of ordinary retail trade, statements
of all goods sold and purchased, showing the goods and the buyers and
sellers in sufficient detail to enable all these to be identified.
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The accounting records of a company shall be kept at its registered office or such
other place in Nigeria as the directors think fit, and shall at all times be open to
mspection by the officers of the company.

Subject to any direction with respect to the disposal of records given under winding-
up rules made under section 635 of this Decree, accounting records which a company
is required by section 331 of this Decree to keep shall be preserved by it for a period
of 6 years from the date on which they were made.

If a company fails to comply with any provision of section 331 or 332 (1) of
this Decree, every officer of the company who is in default shall be guilty of an
offence unless he shows that he acted honestly and that in the circumstances in
which the business of the company was carried on, the default was excusable.

An officer of a company shall be guilty of an offence if he fails to take all reasonable
steps for securing compliance by the company with section 332 of this Decree, or has
intentionally caused any default by the company under it. '

A person guilty of an offence under this section, shall be liable to imprisonment for a

. term not exceeding 6 months or to a fine of =N=500,

In the case of every company, the directors shall in respect of each year of the
company, prepare financial statements for the year.

Subject to subsection (3) of this section, the financial statements required under
subsection (1) of this section shall include -

(a) statement of the accounting policies;

®) the balance sheet as at the last day of the year;

© a profit and loss account or, in the case of a company not trading for profit,
an income and expenditure account for the year;

()] notes on the accounts;

(e) the auditors reports;

® the directors’ report;

®) a statement of the source and application of funds;

) a value added statement for the year;

0 a five-year financial summary; and

()] in the case of holding company, the group financial statements.

The financial statements of a private company need not include the matters stated in
paragraphs (a), (g), (h) and (i) of subsection (2) of this section.

The directors shall at their first meeting after the incorporation of the company,
determine to what date in each year financial statements shall be made up, and they
shall give notice of the date to the Commission within 14 days of the determination.
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) In the case of a holding company, the directors shall ensure that, except where in their
opinion there are good reasons against it, the year of each of its subsidiaries shall

coincide with the year of the company.

Form and Content of Company (Individual and Group) Financial Statements.

Form and 335. (1) The financial statements of a company prepared under section 334 of this Decree,
shall comply with the requirements of Schedule 2 to this Decree (so far as appli-

content of . !
cable) with respect to their form and content, and with the accounting standard,

individual
financial laid down in the Statements of Accounting Standards issued from time to time by
statements. the Nigerian Accounting Standards Board to be constituted by the Minister after

Schedule 2. due consultation with such accounting bodies as he may deem fit in circumstances
for this purposes provided that such accounting standards do not conflict with the

provisons of this Decree or Schedule 2 to this Decree.

2) The a balance sheet shall give a true and fair view of the state of affairs of the company
as at the end of the year; and the profit and loss account shall give a true and fair view
of the profit or loss of the company for the year.

3) The statement of the source and application of funds shall provide information on the
generation and utilisation of funds by the company during the year.

4) The value added statement shall report the wealth created by the company during the
year and its distribution among various interest groups such as the employees, the
Government, creditors, proprietors and the company.

5 The five-year financial summary shall provide a report for a comparison over a period
of five years or more of vital finaicial information.

6) Subsection (2) of this section shall overnde -
(a) the requirements of Schedule 2 of this Decree; and
(b) all other requirements of this Decree as to the matters to be included in the

accounts of a company or in notes to those accounts; and accordingly the
provisions of subsections (7) and (8) of this section shall have effect.

(7N If the balance sheet or profit and loss account drawn up in accordance with those
requirements would not provide sufficient information to comply with subsection 2)
of this section, any necessary additional information shall be provided in that balance
sheet or profit and loss account, or in a note to the accounts.

(8 If, owing to special circumstances in the case of any company compliance with any such
requirement in relation to the balance sheet or profit and loss account would prevent
compliance with subsection (2) of this section, (even if additional
information were provided in accordance with subsection (4) of this section, the
directors shall depart from that requirement in preparing the balance sheet or profit
and loss account (so far as necessary) in order to comply with subsection (2) of this
section.

(9) . If the directors depart from any such requirement, particulars of the departure, the
reasons for it and its effects shall be given in a note to the accounts,
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Subsections (1) to (9) of this section, shall not apply to group accounts prepared under
secion 336 of this Decree and subsections (1) and (2) of this section shall not apply
to a compary's profit and loss account (or require the notes otherwise required in
relation to that account) if -

(a) the company has subsidiaries; and

®) the profit and loss account is framed as a consolidated account dealing with
all or any of the subsidiaries of the company as well as the company,

(1) complies with the requirements of this Decree relating to consolidated profit
and loss account; and

@i1) show how much of the consolidated profit and loss for the year is dealt with
in the individual financial statements of the company.

If group financial statements are prepared and advantage is taken of subsection (7) of
this section, that fact shall be disclosed in a note to the group financial statements.

If at the end of a year a company has subsidiaries, the directors shall, as well as
preparing individual accounts for that year, also prepare group financial statements
being accounts or statements which deal with the state of affairs and profit or loss
of the company and the subsidiaries.

The provisions of subsection (1) of this section shall not apply if the conipany is wholly
owned subsidiary of another body corporate incorporated in Nigeria.

A group financial statement may not deal with a subsidiary, if the directors of the
company are of the opinion that -

(a) it is impracticable, or would be of no real value to the members, in view of
the insignificant amounts involved; or

®) it would involve expense or delay out of proportion to its value to members
of the company; or

(c) the result would be misleading, or harmful to the business of the company
or any of its subsidiaries; or

(d) the business of the holding gompany and that of the subsidiary are so different
that they cannot reasonably be treated as a single undertaking.

The group financial statements of a company shall consist of a consolidated of -

(a) balance sheet dealing with the sfate of affairs of the company and all the

subsidiaries of the company; and
®) profit and loss account of the company and its subsidiaries.

If directors are of the opinion that it is better for the purpose of presenting the same
or equivalent information about the state of affairs and profit or loss of the
company and its subsidiaries, and that to so present it may be readily appreciated by
the members of the company, the group financial statements may be prepared in a
form not consistent with subsection (1) of this section and in patticular the
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group financial statement may consist of -
(a) more than one set of consolidated financial statements dealing respectively

(6)

(H

(4)

(b

with the company and one group of subsidiaries and with other groups of
subsidiaries; or

(b) sepﬁrate financial statements dealing with each of the subsidiaries; or

(©) statements expanding the information about the subsidiaries in individual
financial statements of the company, or in any other form.

The group financial statements may be wholly or partly incorporated in the individual
balance sheet and profit and loss account of the holding company.

The group financial statements of a holding company shall comply with the require-
ments of Schedule 2 to this Decree, so far as applicable to group financial state-
ments in the form in which those accounts are prepared with respect to the form
and content of those statements and any additional information to be provided by
way of notes to those accounts.

Group financial statements together with any notes thereon shall give a true and fair
view of the state of affairs and profit or loss of the company and the subsidiaries dealt

with by those statements as a whole.
Subsection (2) of this section shall overnide -
(a) » the requirerhents of Schedule 2 to this Decree; and

(b) all other requirements of this Decree as to the matters to be included in group
financial statements or in notes to those statements, and accordingly
subsections (4) and (5) of this section shall have effect.

If group financial statements are not in accordance with the requirements of this Decree
by not providing sutticient information in compliance with subsection (2) of this
section, any necessary additional information shall be provided in, or in a note to the
group financial statements.

If, owing to special circumstance in the case of any company, comphance with any such
requiremnents in relation to its group financial statements would prevent the statements
from complying with subsection (2) of this section, (even if additional information
were provided in accordance with subsection (4) the directors may depart from that
requirement in preparing the group financial statements).

Subject to subsection (4) of this section, a company shall for the purposes of this
Decree be deemed to be a subsidiary of another company if -

(a) the company -

1) 1s a member of it and controls the composition of its board of directors;,
or

(1) holds more than half in nominal value of its equity share capital; or

{b) the first-mentioned company 15 subsidiary of any company which is that other's
subsidiary
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For the purposes of subsection (1) of this section, the composition of the board of
directors of a company shall be deemed to be controlled by another company if that
other company by the exercise of some power, without the consent or concurrence of

any other person, can appoint or remove the holders of all or majority of the directors.

For purposes of subsection (2) of this section, the other company shall be deemed to
have power to appoint a director with respect to which any of the following
condiditions is satisfied that -

(a)

(b)

()

a person cannot be appointed to it without the exercise in his favour by the
other company of such power as is mentioned in this section, or

the appointment of a person to the directorship follows necessarily from his
appointment as director of the other company; or

the directorship is held by the other company itself or by a subsidiary of it.

In determining whether one company is a subsidiary of another -

(a)

(b)

0]

(1)

(©)

(d)

any shares held or power exercisable by the other in a fiduciary capacity shall
be treated as not held or exercisable by it;

subject to paragraphs (c) and (d) of this subsection, any shares held or power
exercisable - '

by any person as nominee for the other (except where the other is concerned
only in a fiduciary capacity); or

by, or by a nominee for, a subsidiary or the other (not being a subsidiary which
is concerned only in a fiduciary capacity), shall be treated as held or
exercisable by the other;

any shares held or power exercisable by any person by virtue of the provisions
of any debentures of the first mentioned company or of a trust deed for
securing any issue of such debentures shall be disregarded,

any shares held or power exercisable by, or by a nominee for, the other or its
subsidiary (not being held or exercisable as mentioned in paragraph (c) of
this subsection shall be treated as not held or exercisable by the other, if the
ordinary business of the other or its subsidiary (as the case may be) includes
the lending of money and the shares are held or the power is exercisable as
above mentioned by way of security only for the purposes of a transaction
entered into in the ordinary course of that business.

For the purposes of this Decree -

(a)

(b)

a company shall be deemed to be the holding company of another, if the other
1s its subsidiary; and

a body corporate shall be deemed to be the wholly-owned subsidiary of
another, if it has no member except that other and that other's wholly owned
subsidiaries are its or their nomiriess.
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In this section, “company"” includes any body corporate.

The additional matters contained in Schedule 3 to this Decree shall be disclosed
in the company's financial statements for the year; and in that Schedule, where

a thing is required to be stated or shown or information is required to be given,
it shall be construed to mean that the thing shall be stated or shown, or the infor-
mation is to be given in a note or those statements.

In Schedule 3 to this Decree -

(a) parts I and II deal respectively with the disclosure of the particulars of the
subsidiaries of the company and its shareholders; -

(®) Part III deals with the disclosure of financial information relating to
subsidiaries;

(c) Part IV requires a subsidiary company to disclose its ultimate holding
company,

(d) Part V deals with the emoluments of directors, including emoluments waived,
pensions of directors and compensation for loss of office to directors and
past directors; and )

(e) part VI deals with disclosure of the number of the employees of the company
who are remunerated at higher rates.

Whenever it is stated in Schedule 3 to this Decree that this subsection shall apply to
certain particulars or information, the particulars or information shall be annexed to
the annual return first made by the company after copies of its financial statements
have been laid before its shareholders in a general meeting and if a company fails to
satisfy an obligation thus imposed, the company and every officer of it who is in
default shall be guilty of an offence and liabe to a fine of =N=50 and for continued
contravention, to a daily default fine of =N=10.

It shall be the duty of any director of a company to give notice to the company of such
matters relating to himself as may be necessary for the purposes of Part V of Schedule
3 to this Decree and this applies to persons who are or have at any time in the
preceding 3 years been officers as it applied to directors.

A person who makes default inbcomplying with the provisions of subsection (4) of this
section shall be guilty of an offence and liable to a fine of =N=10 for every day during

. which the default continues,

The group financial statements of a holding company for a year shall comply with
Part I of Schedule 4 to this Decree (so far as applicable) as regards the disclosure
of transactions, arrangements and agreements mentioned therein, including loans,
quasi loans and ather dealings in favour of directors.

In the case of a company other than a holding company, its individual accounts shall
comply with Part I of Schedule 4 to this Decree (so far as applicable) as regards
disclosure matters contained therein.



Companies and Allied Matters o : © 1990 No.l Al60

Disclosure of 341.

loans, etc., to
officers of the
company and
statements of
amounts
outstanding.

Directors' 342,

report.

3

O}

&)

M

)

(3)

4

&)

M

)

(3)

4

Particulars which are required to be contained in Part I of Schedule 4 to this Decree
in any financial statements shall be required in respect of shadow directors as well as
a director given by way of notes. '

Where by virtue of subsection (2) or (3) of section 336 of this Decree, a company does
not prepare group financial statements for a year, it shall disclose such matters in its
individual statements as would have been disclosed in group financial statements.

The requirements of this section shall apply with such modifications as are necessary
to bring them in line with Part 1 of Schedule 4 to this Decree (including with
particulars of exceptions in respect of recognised banks) it shall disclose.

The group financial statements of a holding company for a year shall comply with
Part II of Schedule 4 to this Decree (so far as applicable) as regards transactions,
arrangements and agreements made by the company or subsidiary of it for persons
who at any time during that year were officers of the company but not directors.

In the case of a company other than a holding company, its individual accounts
shall comply with Part II of Schedule 4 to this Decree (so far as applicable) as regards
matters contained therein. ‘

Subsections (1) and (2) of this section shall not apply in relation to any transaction or
agreement made by a recognised bank for any of its officers or for any of the officers
of its holding company.

Particulars required by Part II of Schedule 4 to this Decree to be in any accounts shall
be given by way of notes to the accounts.

Where by virtue of subsection (2) or (3) of section 336 of this Decree, a company does
not prepare group financial statements for year, it shall disclose this fact in its
individual financial statements as required by subsection (1) of this section.

Directors' Report.

In the case of every company, there shall be prepared in respect, of each year a
report by the directors -

(a) containing a fair view of the development of the business of the company and
its subsidiaries during the year and of their position at the end of it; and

b) stating the amount (if any) which they recommend should be paid as dividend
and the amount (if any) which they propose to carry to reserves.

The directors' report shall state the names of the persons who, at any time during the
year, were directors of the company, and the principal activities of the company and
its subsidiaries in the course of the year and any significant change in those activities
in the year.

The report shall also state the matters, and give the particulars required by Part [ of
Schedule 5 to this Decree.

Part II of Schedule 5 to this Decree shall apply as regards the matters to be stated in
the report of the directors in the circumstances specified therein.
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Part IT] of Schedule 5 to this Decree shall apply as regards the matters to be stated in
the directors’ report relative to the employment, training and advancement of disabled
persons, the health, safety and welfare at work of the employees of the company and
the involvement of employees in the affairs, policy and performance of the company.

In respect of any failure to comply with the requirements of this Decree as to the matters
10 be stated, and the particulars to be given, in the directors' report, every person who
was a director of the company immediately before the end of the period prescribed for
laying and delivering financial statements shall be guilty of an offence and liable on
conviction to a term of imprisonment for not more than 6 months or to a fine of

=N=500.

In proceedings for an offence under subsection (6) of this section, it shall be a defence
for the person to prove that he took all reasonable steps for securing compliance with
the requirements in question.

Procedure on Completion of Financial Statements.

A company's balance sheet and every copy of it which is laid before the company
in general meeting or delivered to the Commussion shall be signed on behalf of
the board by two of the directors of the company.

If a copy of the balance sheet -

(a) is laid before the company or delivered to the Commission without being
signed as required by this section; or

(b) not being a copy so laid or delivered, is issued, circulated or published in a
case where the balance sheet has not been signed as so required or where
(the balance sheet having been so signed) the copy does not include a copy
of the signatures or signature as the case may be, the company and every
officer of it who is in default shall be guilty of an offence and liable on
~ conviction to a fine of =N=300.

A company's profit and loss account and so far as not incorporated in its individual
balance sheet or profit and loss account, any group accounts of a holding company
shall be annexed to the balance sheet, and the auditors’ report and the directors' report
shall also be attached to the balance sheet.

The balance sheet and the profit and loss account annexed to it shall be approved by
the board of directors and signed on their behalf by two directors authorised to do so.

In the case of every company, a copy of the company's financial statements for
the year shall, not less than 2 1days before the date of the meeting at which they
are to be laid in accordance with section 345 of this Decree be sent to each of the
following persons -

(a) every member of the company (whether or not entitled to receive noticeof
general meetings).

) every holder of the company's debentures, (whether or not so entitled); and

(c) all persons other than members and debenture holders, being persons so
entitled.
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In the case of a company not having a share capital, subsection (1) of this section shall
not require a copy of the financial statements to be sent to a member of the company
who is not entitled to receive notices of general meetings of the company, or to a
holder of the company's debenture who is not so entitled.

Subsection (1) of this section shall not require copies of the financial statements to be
sent to -

(a) a member of the company or a debenture holder, being in either case a person
who is not entitled to receive notices of general meetings, and of whose
address the company is unaware; or

(b)  more than one of the joint holders of any shares or debentures none of whom
are entitled to receive such notices; or

(©) those who are not so entitled in the case of joint holders of shares or
debentures some of whom are not entitled to receive such notices.

If copies of the financial statements are sent less than 21 days before the date of the
meeting, it shall, notwithstanding that fact, be deemed to have been duly sent if it is so
agreed by all the members entitled to attend and vote at the meeting.

If default is made in complying with subsection (1) of this section, the company and
every officer of it-who is in default shall be guilty of an offence and is liable to a fine
of =N=250.

In respect of each year, the directors shall at a date not later than 18 months after
incorporation of the company and subsequently once at least in every year, lay be-
fore the company in general meeting copies of the financial statements of the com-
pany made up to a date not exceeding nine months previous to the date of the

meeling.

The auditors’ report shall be read before the company in general meeting, and be open
to the inspection of any member of the company.

In respect of each year, the directors shall deliver with the annual return to the
Commission a copy of the balanace sheet, the profit and loss account and the notes on
the statements which were laid before the general meeting as required by this section.

In the case of an unlimited company, the directors shall not be required by subsection
(3) of this section to deliver a copy of the accounts if -

(a) at no time during the accounting reference period has the company been, to
its knowledge, the subsidiary of a company that was then limited and at no
such time, to its knowledge have there been held or been exercisable, by or
on behalf of two or more companies that were then limited, shares or powers
which, if they had been held or been excercisable by one of them, would
have made the company its subsidiary; and

) at no such time has the company been the holding company of a company
which was then limited.
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References in this section to a company that was limited at a particular time are to a
body corporate (under whatever law incorporated) the liability of whose members was
at that time limited.

If in a year any of the requirements of section 345 (1) or (3) of this Decree is not
complied with by any company every person who immediately before the end of
that period was a director of the company shall in respect of each of those subsections
which is not so complied with, be guilty of an offence and liable to a daily default fine
of =N=50 in the case of a small company, a company limited by guarantee or an
unlimaited company, and =N=500 in the case of any other company.

If a person is charged with an offence in respect of any of the requirements of subsection
(1) or (3) of section 345 of this Decree, it shall be a defence for him to prove that he
took all reasonable steps for securing that those requirements be complied with before
the end of the period allowed for laying and delivering accounts.

In proceedings under this section with respect to a requirement to lay a copy of a
document before a company in general meeting, or to deliver a copy of a document to
the Commission, it shall not be a defence to prove that the document in question was
not in fact prepared as required by this Part of this Decree.

If -

(a) in respect of a year, any of the requirements of subsections (1) and (3)
of section 345 of this Decree has not been complied with by a company before
the end of the period allowed for laying and delivering financial statements;
and

(b) the directors of the company fail to make good the default within 14 days after
the service of a notice on them requiring compliance, the court may on
application by any member or creditor of the company or by the Commission
make an order directing the directors (or any of them() to make good the
default within such time as may be specified in the order.

The court's order may provide that all costs of and incidental to the application shali
be borne by the directors. ~

Nothing in this section shall affect the provisions of section 346 of this Decree.

If any financial statements of a company (other than its group financial statements)
of which a copy is laid before the shareholders in general meeting or delivered to
the Commission do not comply with the requirement of this Decree as to the matters
to be included in, or in a note to, those financial statements, every person who at
the time when the copy is so laid or delivered is a director of the company shall be
guilty of an offence and in respect of each offence, liable to a fine of =N=100.

If any group financial statements of which a copy is laid before a company in a general
meeting or delivered to the Commission do not comply with section 345 (4) to (7) or
section 346 of this Decree and with the other requirements of this Decree as to the
matters to be included in or in a note to those financial statements, every person who
at the time when the copy was so laid or delivered was a director of the company shall
be guilty of an offence and liable to a fine of =N=250.
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In proceedings against a person for an offence under this section, it shall be a defence
for him to prove that he took all reasonable steps for securing compliance with the

requirements in question.

Any member of a company, whether or not he is entitled to have sent to him copies
of the company's financial statements, and any holder of the company's debentures
(whether or not so entitled) shall be entitled to be furnished (on demand and without
charge) with a copy of the company's last financial statements.

If, when a person makes a demand for a document with which he is entitled by this
section to be furnished, default is made in complying with the demand within 7 days
after its making, the company and every officer of it who is in default shall be guilty
of an offence and liable to a daily default fine of =N=100, unless it is proved that the
person has already made a demand for, and been furnished with a copy of the

document.
Modified Financial Statements.

In certain cases a company's directors may, in accordance with Part I of Schedule
7 to this Decree, deliver modified financial statements in respect of a year as a
small company.

For the purposes of secttons 351 to 353 and Schedule 7 to this Decree, "deliver”
means deliver to the Commission.

A company qualifies as a small company in a year if for that year the following
conditions are satisfied -

(a) it is a private company having a share capital;

(b) the amount of its turnover for that year is not more than =N=2 million or such
amount as may be fixed by the Commission;

(c) its net assets value 1s not more than =N=1 million or such amount as may be
fixed by the Commission;

d none of its members is an alien,

(e) none of its members is a Government or a Government corporation or agency
or its nominee, and

® the directors between them hold not less than 51 percent of its equity share
capital.

In applying subsection (1) of this section, to a period which is a company's year but
not in fact a year, the maximum figures for turnover in paragraph (b) of that subsection
shall be proportionately adjusted.

The directors of a company may (subject to section 353 of this Decree where the
company has subsidiaries) deliver individual financial statements modified as for

a small company in the cases specified in subsection (2) and (3) of this section;

and Part I of Schedule 7 shall apply with respect to the delivery of financial statements

In respect of the company's first year the directors may deliver financial statements
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modified as for a small company, if in that year it qualifies as small.
The directors may in respect of the company's year subsequent to the first -

(a) deliver financial statements modified as for a small company if the company
qualifies as small and it also so qualified in the preceding year,

®) deliver financial statements modified as for a small company (although not
qualifying in that year as small), if in the preceding year it so qualified and
the directors were entitled to deliver financial statements so modified in
respect of that year,

(c) deliver financial statements modified as for small company if, in that year the
company qualifies as small and the directors were entitled under paragraph
(b) of this subsection to deliver financial statements so modified for the
preceeding year (although the company did not in that year qualify as small).

This section shall apply to a holding company where in respect of a year section
336 of this Decree requires the preparation of group financial statements for the
company and its subsidiaries.

The directors of the holding company may not under section 352 of this Decree deliver
financial statements modified as for a small company, unless the group (that is to say,
the holding company and its subsidiaries together) is in that year a small group and the
group is small if it would so qualify under section 351 of this Decree (applying that
section as directed by subsection (3) and (4) of this section, if it were all one company.

The figures to be taken into account in determining whether the group 1s small shall
be the group account figures, that is -

(a) where the group financial statements are prepared as consolidated financial
statements the figures for tumover and balance sheet total; and

(b) where the group financial statements are not prepared as consolidated financial
statements, the cormesponding figures given in the group financial statements,
with such adjustment as would have been made if the statements had been
prepared in consolidated form; aggregate in either case with the relevant
figures for the subsidiaries (if any) omitted from the group accounts
(excepting those for any subsidiary omitted under section 336 (3) (a) of this
Decree on the ground of impracticability).

In the case of each subsidiary omitted from the group financial statements, the figures
relevant as regards tumover, and balance sheet total shall be those which are included
in the financial statements of that subsidiary prepared in respect of its relevant year
(with such adjustment as would have been made if those figures had been included in
group financial statements prepared in consolidated form).

For the purposes of subsection (4) of this section, the relevant year of the subsidiary
shall be -

(a) ifits year ends with that of the holding company to which the group financial
statements relate, that year; and
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®) if not, the subsidiary’s year ending last before the end of the year of the holding
company.

If the directors are entitled to deliver modified financial statements, they may also
deliver modified group financial statements and such group financial statements -

(a) if consolidated, may be in accordance with Part II of Schedule 7 (while
otherwise compnising or corresponding with group financial statements
prepared under section 336 of this Decree); and

(b) if not consolidated, may be such as (together with any notes) give the same
or equivalent information as required by paragraph (a) of this subsection;
and Part III to the Schedule to this Decree shall apply to modified group
financial statements whether consolidated or not.

Publication of Financial Statements.

This section shall apply to the publication by a company of full individual or group
financial statements, that is to say, the statements required by section 345 of this
Decree to be laid before the company in general and delivered to the Commission
including the directors' report, unless dispensed with under paragraph 3 of Schedule
6 to this Decree, but does not apply to interim financial statements.

If a company publishes individual financial statements (modified or other) for a year,
it shall publish with them the relevant auditors report.

If a company required by section 336 of this Decree to prepare group financial
statements for a year, publishes individual financial statements for that year, it shall
also publish with them its group financial statements (which may be modified financial
statements but only if the individual financial statements are modified).

If a company publishes group financial statements (modified or not) otherwise than
together with its individual financial statements, it shal] publish with them the relevant
auditors’ report.

References in this section to the relevant auditors' report are to the auditors' report under
section 359 of this Decree or, in the case of modified financial statements (individual
or group), the auditors' special report under paragraph 10 of Schedule 7 to this
Decree.

A company which contravenes any provision of this section and any officer of it who
is in default, shall be guilty of an offence and liable to a daily default fine of =N=]00.

This section shall apply to the publication by a company abridged financial state-
ments, that is to say, any balance sheet or profit and loss account relating to a year
of the company or purporting to deal with any such year, otherwise than as part

of full financial statements (individual or group) to which section 354 of this Decree
applies.

The reference in subsection (1) of this section to a balance sheet of profit ané loss
account, in relation to financial statements published by a holding company, includes
an account in any form purporting to be a balance sheet of profit and loss account for
the group consisting of the holding company and its subsidiaries.
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If the company publishes abridged financial statements, it shall publish with those
statements, a statement indicating -

(a) that the statements are not full financial statements;

(b) whether full individual or full group financial statements, according as
abridged statements deal solely with the company's own affairs or with the
affiars of the company and any subsidiaries have been delivered to the
Commission or, in the case of an unlimited company exempted under section
345 (4) of this Decree from the requirement to deliver financial statements,

that the company 1s so exempted;

(c) whether the company's auditors have made a report under section 359 of this
Decree on the company's financial statements for any year with which the
abridged financial statements purport to deal; and

(d whether any report so made was unqualified (mmeaning that it was a report,
without qualification, to the effect that in the opinion of the person making
it, the company's financial statements had been properly prepared).

Where a company publishes abridged financial statements, it shall not publish with
those statements any such report of the auditors as is mentioned in subsection (3) (c)
of this section.

A company which contravenes any provision of this section, and any officer of it who
1s in default, shall be guilty of an offence and liable to a daily default fine of =N=100.

Supplementary.

The Minister may after consultation with the Nigerian Accounting Standard Board
by regulations in a statutory instrument -

(a) add to the classes of documents -

) to be comprised in a company's financial statements for a year to be laid before
the company in general meeting as required by section 345, of this Decree;
or

(11) to be delivered to the Commission under that section, and make provisions

as to the matters to be included in any document to be added to either class;

()] modify the requirements of this Decree as to the matters to be stated in a
document of any such class; or

© reduce the classes of documents to be delivered to the Commission under
section 343 of this Decree.

CHAPTER 2-AUDIT.

Every company shall at each annual general meeting appoint an auditor or audi-
tors to audit the financial statements of the company, and to hold office from the
conclusion of that, until the conclusion of the next, annual general meecting.
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At any annual general meeting a retiring auditor, however appointed shall be
re-appointed without any resolution being passed unless -

(a) he is not qualified for re-appointment; or

(b) a resolution has been passed at that meeting appointing some other person
instead of him or providing expressly that he shall not be re-appointed; or

(©) he has given the company notice in writing of his unwillingness to be re-
appointed:

Provided that where notice is given of an intended resolution to appoint some
person or persons:in place of a retiring auditor, and by reason of the death,
incapacity or disqualification of that person or of all those persons, as the
case may be, the resolution cannot be proceeded with, the retiring auditor
shall not be automatically re-appointed by virtue of this subsection.

Where at an annual general meeting, no auditors are appointed or re-appointed, the
directors may appoint a person to fill the vacancy.

The company shall, within one week of the power of the directors under subsection (3)
of this section becoming exercisable, give notice of that fact to the Commission; and
if a company fails to give notice as required by this subsection, the company and every
officer of the company who is in default shall be guilty of an offence and liable to a fine
of =N=100 for every day during which the default continues.

Subject as hereinafter provided, the first auditors of a company may be appointed by
the directors at any time before the company is entitled to commence business and
auditors so appointed shall hold office until the conclusion of the next annual general
meeting;

Provided that -

(a) the company may at a general meeting remove any such auditors and appoint
in their place any other person who have been nominated for appointment by
any member of the company and of whose nomination notice has been given
to the members of the company not less than 14 days before the date of the
meeting; and

®) if the directors fail to exercise their powers under this subsection; the company
may, in a general meeting convened for that purpose appoint the first
auditors and thereupon the said powers of the directors shall cease.

The directors may fill any casual vacancy in the office of auditor but while any such
vacancy continues, the surviving or continuing auditor or auditors, if any, may act.

A person shall not be qualified for appointment as an auditor of a company for the
purpose of this Decree, unless he is a member of a body of accountants in Nigeria
established from time to time by an Act or Decree.

None of the following persons shall be qualified for appointment as auditor of a
company -

(a) an officer or servant of the company;
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(b a person who is a partner of or in the employment of an officer or servant
of the company,

(c) a person or firm who or which offers to the company professional advise in
a consultancy capacity in respect of secretarial, taxation or financial
management;

(d) a body corporate;, and for this purpose an auditor of a company shall not be
regarded as either an officer or a servant of it.

A person shall also not qualify for appointment as an auditor of a company if he is,
under subsection (6) of this section, disqualified for appointment as auditor of any
other body corporate which is that company's subsidiary or holding company or a
subsidiary of that company’s holding company, or would be so disqualified if the body
corporate were a company.

Notwithstanding subsections (1), (2) and (3), of this section, a firm is qualified for
appomtment as auditor of a company if, but only if, all the partners are qualified for

appomtment as auditors of 1t.

No person shall act as auditor of a combany at a time when he knows that he is
disqualified for appointment to that office and if an auditor of a company to his
knowledge becomes so disqualified during his term of office, he shall thereupon vacate
his office and give notice in writing to the company that he has vacated it by reason
of that disqualification.

A person who acts as auditor in contravention of subsection (5), of this section or fails
without reasonable excuse to give notice of vacating his office as required by that
subscction, shall be guilty of an offence and liable to a fine of =N=500 and, for
continued contravention to a daily default fine of =N=50.

The auditors of a company shall make a report to its members on the accounts
examined by them, and on every balance sheet and profit and loss account, and on all
group financial statements copies of which are to be laid before the company in a
general meeting during the auditors' tenure of office.

The auditors’ report which shall be countersigned by a legal practitioner shall state the
matters set out in Schedule 6 to this Decree.

In addition to the report made under subsection (1) of this section, the auditor shall in
the case of a public company also make a report to an audit committee which shall be
cstabhished by the public company.

The audit committee referred to in subsection (2) of this section, shall consist of an
cqual number of directors and representatives of the shareholders of the company
(subject 10 a maximum number of six members) and shall examine the auditors report
and make recommendations thereon to the annual general meeting as it may think fit;

Provided. however, that such member of the audit committee shall not be entitled to
remuneration and shall be subject to re-election annually.

Any member may nominate a shareholder as a member of the audit committee by giving
notice in writing of such nomination to the secretary of the company at least 21 days
before the annual general meeting. ‘
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in accordance with legal requirements and agreed ethical practices;

® review the scope and planning of audit requirements,

() review the findings on management matters in conjuction with the external
suditor and departmental responses thereon;

@ keep under review the effectiveness of the company'’s systems of accounting
and internal control;

(e) make recommendations to the Board in regard to the appointment, removal
and remuneration of the external auditors of the company; and

() authorise the internal auditor to carry out investigations into any activities of
the company which may be of interest or concern to the committee.

It shall be the duty of the company's auditors, in preparing their report to carry
out such investigations as may enable them to form an opinion as to the following
matters whether -

(a) proper accounting records have been kept by the company and proper returns
adequate for their audit have been received from branches not visited by
them;

(d) the company’s balance sheet and (if not consolidated) its profit and loss
account are in agreement with the accounting records and returns.

If the auditors are of opinion that proper accounting records have not been received
from braches not visited by them, or if the balance sheet and (if not consolidated) the
profit and loss account are not in agreement with the accounting records and returns,
the auditors shall state that fact in their report.

Every auditor of a company shall have a right of access at all time to the company's
books, accounts and vouchers, and entitled to require from the company’s office such
information and explanations as he thinks necessary for the performance of the
auditor’s duties.

If the requirements of Part V and V1 of Schedule 3 and Parts I to ITI of Sechedule 4 to
this Decree are not complied with in the accounts, it shall be the auditors duty to
include in their report, so far as they are reasonably able to do so, a statement giving
the required particulars.

It shall be the auditors’ duty to consider whether the information given in the directors'
report for the year for which the accounts are prepared is consistent with those
accounts; and if they are of opinion that it is not, they shall state that fact in their
report.
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The remuneration of the auditors of a company -

(a) in the case of an auditor appointed by the directors may be fixed by the
directors; or

® shall subject to the foregoing paragraph, be fixed by the company in general
meeting or in such manner as the company in general meeting may
determine.

For the purposes of subsection (7) of this section "remuneration” include sums paid
by the company in respect of the auditors expenses.

A company may by ordinary resolution remove an auditor before the expiration
of his term of office, notwithstanding anything in any agreement between it and him.

Where a resolution removing an auditor is passed at a general meeting of a company,
the company shall within 14 days give notice of that fact in the prescribed form to the
Commission and if a company fails to give the notice rcquired by this subsection, the
company and every officer of it who is in default shall be guilty of an offence and liable
to a daily default fine of =N=100.

Nothing in this section shall be taken as depriving a person removed under it of
compensation or damages payable to him in respect of the termination of his
appointment as auditor or of any appointment terminating with that as auditor.

A company's auditors shall be entitled to attend any general meeting of the company
and to receive all notices of and other communications relating to any general
meeting which a member of the company is entitled to receive and to be heard

at any general meeting which they attend on any part of the business of the meeting
which concerns them as auditor.

An auditor of a company who has been removed shall be entitled to attend -

(a) the general meeting at which his term of office would otherwise have expired;
and

®) any general meting at which it is proposed to fill the vacancy caused by his
removal; and to receive all notices of, and other communications relating to,
any such meeting which any member of the company entitled to receive, and
to be heard at any such meeting which he attends on any part of the business
of the meeting which concerns him as former auditor of the company.

A special notice shall be required for a resolution at a general meeting of a com-
pany -

(a) appointing as auditor a person other than a retiring auditor; or

(b) filling a casual vacancy in the office of auditor; or

©) reappointing as auditor a retiring auditor who was appointed by the directors
to fill a casual vacancy; or

@ removing an auditor before the expiration of his term of office.
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On receipt of notice of such an intended resolution as is mentioned in subsection ¢))
the company shall forthwith send a copy of it -

(a) to the person proposed to be appointed or removed, as the case may be;
®) in a case within subsection (1) (a), of this section to the retiring auditors; and

() where, in a case within subsection (1) (b) or (c) of this section the casual
vacancy was caused by the resignation of an auditor, to the auditor who
resigned.

Where notice is given of such a resolution as is mentioned in subsection (1) (a) or (d)
of this section and the retiring auditor or (as the case may be the auditor

proposed to be removed makes with respect to the intended resolution representations
in writing to the company not exceeding a reasonable length) and requests their
notification to members of the company, the company shall (unless the representations
are received by it too late for it to do so0) -

(a) in any notice of the resolution given to members of the company state the fact
of the representations having been made; and

®) send a copy of the representations to every member of the company to whom
notice of the meeting is or has been sent.

If a copy of any such representations is not sent out as required by subsection (3) of
this section because they were received too late or because of the company's default,
the auditor may (without prejudice to his right to be heard orally) require that the
representations shall be read out at the meeting.

Copies of the representations need not be sent out and the representations need not be
read out at the meeting if, on application either of the company or of any other persons
claiming to be aggrieved, the court is satisfied that the rights conferred by this section
are being abused to secure needless publicity for defamatory matter; and the court may
order the company's costs on the application to be paid in whole or in part by the
auditor, notwithstanding that he is not a party to the application.

An auditor of a company may resign his office by depositing a notice in writing
to that effect atithe company's registered office; and any such notice shall operate to

bring his term of office to an end on the date of which the notice is deposited, or on
such later date as may be specified in it.

An auditor's notice of resignation shall not be effective unless it contains either -

(a) a statement to the effect that there are no circumstances connected with his
resignation which he considers should be brought to the noticc of the
members or creditors of the company, or

®) a statement of any such circumstnces as are mentioned above.

Where a notice under this section is deposited at a company's registered office, the
company shall within 14 days send a copy of the notice -

(a) to the Commission; and
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(b) if the notice contained a statement under subsection (2) (b) of this section,
to every person who under section 344 of this Decree is entitled to be sent

copies of the financial statements.

The company or any person claiming to be aggrieved may, within 14 days of the receipt
by the company of a notice containing a statement under subsection (2) (b) of this
section, apply to the court for an order under subsection (5) of this section.

{f on such an application the court is satisfied that the auditor- is using the notice to
secure needless publicity for defamatory matter, it may, by order, direct that copies of
the notice need not be sent out; and the court may further order the company's costs
on the application to be paid in whole or in part by the auditor, notwithstanding that

hedsaot a party to the application.

The company shall, within 14 days of the court's decision, send to the persons
mentioned in subsection (3) of this section -

(a) if the court makes an order under subsection (5) of this section, a statement
setting out the effect of the order.

(b) if not, a copy of the notice containing the statement under subsection (2) (b)
of this section.

If default is made in complying with the provisions of subsection (3) or (6) of this
section, the company and every officer of it who is in default shall be guilty of an
offence and liable to a daily default fine of =N=100. )

Where an auditor’s notice of resignation contains a statement under section 365
(2) (b) of this Decree, there may be deposited with the notice a requisition signed
by the auditor calling on the directors of the company forthwith duly to convene
an extra-ordinary general meeting of the company for the purpose of receiving
and considering such explanation of the circumstances connected with his resig-
nation as he may wish to place before the meeting.

Where an auditor's notice or resignation contains such a statement, the auditor may
request the company to circulate to its members before -

(a) the general meeting at which his term of office would otherwise have expired;
or

(b) any general meeting at which it is proposed to fill the vacancy caused by his
resignation or convened on his requisition, a statement in writing (not
exceeding a reasonable length of the circumstances connected with his
resignation.

If a resigning auditor requests the circulation of a statement by virtue of subsection (2)
of thus section, the company shall (unless the statement is received by it too late for it
to comply) -

(a) in any notice of the meeting given to members of the company state the fact
of the statement having been made; and

) send a copy of the statment to every member of the company to whom notice
of the meeting is or has been sent.
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If the directors do not within 21 days from the date of the deposit of & requisition under
this section proceed duly to convene a meeting for a day not more than 28 days after
the date on which the notice convening the meeting is given, every director who fails
to take all reasonable steps to secure that a meeting is convened as mentioned above
shall be guilty of an offence and liable to a fine of =N=500.

If a copy of the statement mentioned in subsection (2) of this section is not sent out as
required by subsection (3) of this section because it was received too late or because
of the company's default, the auditor may (without prejudice to his right to be heard
orally) require that the statement shall be read out at the meeting.

Copies of a statement need not be sent out and the statement need not be read out at
the meeting if, on the application either of the company or of any other person who
claims to be aggrieved, the court is satisfied that the rights conferred by this section
are being abused to secure needless publicity for defamatory matter; and the court may
order the comapny's costs on such an application to be paid in whole or in part by the
auditor, notwithstanding that he is not a party to the application.

An auditor who has resigned his office shall be entitled to attend any such meeting as
1s mentioned in subsection (2) (a) or (b) of this section and to receive all notices of and
other communications relating to any such meeting which any member of the company
is entitled to receive, and to be heard at any such meeting which concerns him as
former auditor of the eompany.

Where a company has a subsidiary, then -

(a) if the subsidiary is @ body corporate incorperated in Nigeria it shall be the
duty of the subsidiaries and its auditors to give the auditors of the holding
company such information and explanation as those auditors may reasonably
require for the purpeses of their duties as auditors of the holding company;

M) in anty other case, shall be the duty of the holding company, if required by its
auditors to do so, i take all such steps as are reasonably open to it to obtain
from the subsidiary such information and explanation as are mentioned
above.

If a subsidiary or holding company fails to comply the provisions of subsection (1) of
this section, the subsidiary or hokding company and every officer of it who is in default
shall be guilty of an offence and liable to a fine; and if an auditor fails without
reasonable excuse to comply with paragraph (a) of the subsection, he shall be guilty
of an offence and so liable.

A company's auditor shall in the performance of his duties, exercise all such care
diligence and skill as is reasonably necessary in each particular circumstances.

Where a company suffers loss or damage as a result of the failure of its auditor to
discharge the fiduciary duty imposed on him by subsection (1) of this section, the
auditor shall be liable for negligence and the directors may institute an action for
negligence against him in the court.

If the directors fail to institute an action against the auditor under subsection (2) of this
section, any memter may do so after the expiration of the thirty days notice to the
company of his intention to institute such action.
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An officer of a company commits an offence if he knowingly or recklessly makes
to a company's auditors a statement (whether written or oral) which -

(a) conveys or purports to convey any information or explanation which the
auditors require, or are entitled to require, as auditors of the company, and

®) is misleading, false or deceptive in a material particular.

A person guilty of an offence under this section shall be liable to imprisonment for one
year or to a fine of =N=500 or both.

\
PART XII - ANNUAL RETURNS.

Every company shafl, once at least in every year, make and deliver to the Commis-
sion an annual r&urh 1A the form, and containing the matters specified in sec-
sions 371, 372 or 373 of this Decree as may be applicable:

Provided that a company need not make a return under this section either in the year
of its incorporation or, if it is not required by section 213 of this Decree to hold an
annual general meeting during the following year, in that year.

The annual return by a company having shares other than a small company shall
contain with respect to the registered office of the company, registers of members
and debenture holders, shares and debentures, indebtedness, past and present mem-
bers and directors and secretary, the matters specified in Part I of Schedule 8 to

this Decree, and the said return shall be in the form set out in Part II of that sche-
dule or as near to it as circumstances admit.

Where the company has converted any of its shares into stock and given notice of the
conversion to the Commission, the list referred to in paragraph S of Part I of Schedule
810 this Decree shall’state dive amount of stock held by each of the existing members
mnstead of the amount of shares and the particulars relating to shares required by that

paragraph.

The mﬁmm&y,&n%wtyear, if the return for either of the two immediately preceeding
years has given-as at the date of that return the full particulars required by the said

paragraph 5 of Sdhedule 8 to this Decree, give only such of the particulars required

by that paragraptyas relate to persons ceasing to be or becoming members since the
date of the last return and to shares transferred since that date in the amount of stock
held by a member.

The annual return by a small company shall contain the matters specified in Part
I of Schedule 9 to this Decree and the return shall be in the form set out in Part
11 of that Schedule or as near to it as circumstances admit.

Thc annual return by a company limited by guarantee shall be in the form prescribexd
in Schedule 10 4o this Decree or as near to it as circumstances admit.

There shall-be anqexed to the return a statement containing particulars of the
totgl amount of tbc indebtedness of the company in respect of all mortgages and charges
whuch are required to be registered with the Commission under this Decree,
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The annual return shall be completed within 42 days after the annual general mee-
ting for the year, whether or not that meeting is the first or only ordinary general
meeting, of the company in that year, and the company shall forthwith forward to the
Commission a copy signed both by a director and by the secretary of the company.

Subject to the provisions of section 377 of this Decree, there shall be annexed
to the annual return -

(a) a written copy; certified both by a director and by the secretary of the company
to be a true copy, of every balance sheet and profit and loss account laid
before the company ip general meeting held in the year to which the return
relates (including every document required by law to be annexed to the
balance sheet); and

®) a copy certified as aforesaid, of the report of the auditors on, and of the report
of the directors accompanying, each such balance sheets.

If any such balance sheet as is mentioned in subsection (1) of this section or document
required by law to be annexed does not comply with the requirements of the law as in
force at the date of the audit with respect to the form of balance sheets or documents
aforesaid, as the case may be, there shall be made such additions to and corrections in
the copy as would have been required to be made in the balance sheet or document in
order to comply with the requirements, and the fact that the copy has been so amended
shall be stated on it.

A private company shall send with the annual return required by section 371, 372
or 373 of this Decree a certificate signed both by a director and by the secretary of
the company that the company has not, since the date of last return, or, in the

case of a first return since the date of the incorporation of the company, issued any
invitation to the public to subscribe for any shares or debentures of the company, and,
where the annual return discloses the fact that the number of members of the company
exceeds 50, also a certificate so signed that the excess consists wholly of persons who
under subsection (3) of section 22 of this Decree are not included in reckoning the
number of 50.

A small conipany shall in addition to the certificate required under subsection (1) of
this section, send with the annual return a certificate signed by a director and the
secretary that -

(a) it is a private company limited by shares;

®) the amount of its turn-over for that year is not more than =N=2 million or such
amount as may be fixed by the Commission;

©) its net assets value is not more than =N=1 million or such amount as may be
fixed by the Commission;

) none of its members is an alien;

(e) none of its members isa Government, a Government agent or nominee; and

® the directors among them hold not less than 51 percent of the equity share

capital of the company.
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An unlimited company shall be exempted from the requirements imposed by section
375 of this Decree as to documents to be annexed to the annual
retumn if, but only if -

(a) at no time during the period to which the return relates has it been to
its knowledge, the subsidiary of a company that was then limited and at
no such time to its knowledge, have there been held or exercisable by or on
behalf of two or more companies that were limited, shares or powers which
had they been held or exercisable by one of them, would have made the

company its subsidiary;

) at no such time has it been the holding company of a company that was then
limited.
A small company shall also be exempted from the requirements imposed by section

375 of this Decree provided that it complies with the provision of section 351 of this
Decree.

If a company required to comply with any of the provisons of sections 370 to 376
of this Decree fails to do so, the company and every director or officer of the
company who is in default shall be guilty of an offence and liable to a fine of
=N=1,000 in the case of a public company and =N=100 1n the case of a private
company.

For the purposes of subsection (1) of this section, "officer” includes any person in
accordance with those directions or instructions the directors of the company are

accustomed to act.
PART XIII - DIVIDENDS AND PROFITS.

A company may, in general meeting, declare dividends in respect of any year or
other period only on the recommendation of the directors.

The company may from time to time pay tc the members such interim dividend
as appear to the directors to be justified by the profits of the company.

The general meeting shall have power to decrease the amount of dividend recommended
by the directors, but shall have no power to increase the recommended amount.

Where the recommendation of the directors of a company with respect to the declaration
of a dividend is vanied in accordance with subsection (3) of this section by the
company in general meeting, a statement to that effect shall be included in the relevant
annual return.

Subject to the provisions of this Decree, dividends shall be payable to the shareholders
only out of the distributable profits of the company.

Subject to the company being able to pay its debts as they fall due, the company
mav pav dividends out of the following profits -

(a) profits ansing from the use of the company’s property although it is a wasting

assets.
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(b) revenue reserves,

(©) realised profit on a {ixed asset sold, but where more than one asset is sold,
the net realised profit on the assets sold.

A company shall not declare or pay dividend if there are reasonable grounds for
believing that the company is or would be, afer the payment, unable to pay its
liabilities as they become due.

Where dividends are returned to the company unclaimed, the company shall send
a list of the names of the persons entitled with the notice of the next annual general

meeting to the members.

After the expiration of 3 months of the notice mentiened in subsection (1) of this
section, the company may invest the unclaimed dividend of this section for its own
benefit in an investment outside the company and no interest shall accrue on the
dividends against the company.

Where dividends have been sent to members and there is an omission to send to some
members due to the fault of the company, the dividends shall eamn interest at the
current bank rate from three months after the date on whcih they ought to have been

posted.

For the purpose of liability, the date of posting the dividend warrant shall be deemed
to be the date of payment and proof of whether it has been sent is a question of fact.

The directors may, before recommending any dividend, set aside out of the profits
of the company such sums as they think proper as a reserve or reserves which shall,
at the discretion of the directors, be applicable for any purpose to which the profits of
the company may be properly applied, and pending such application, may at the like
discretion, either be employed in the business of the company or be invested in such
investments (other than shares of the company) as the directors may from time to time
think fit; and the directors may also without placing the same to reserve, carry forward
any profits which they may think prudent not to distribute.

The company in general meeting may upon the recommendation of the directors resolve
that it is desirable to capitalise any part of the amount for the time being standing to
the credit of any of the company's reserve accounts or to the credit of the profit and
loss account or otherwise available for distribution.

Such sum may be set free from distribution among the members who would have been
entitled to dividends in the same proportions on condition that the same be not paid
in cash but be applied either in or towards paying up any amounts for the time being
'mpaid on any shares held by such members respectively or paying up in full unissued
shares or debentures of the company to be allotted and distributed to creditors as fully
paid up.

The company may decide by a resolution what part is to be distributed in cash or in
shares and the directors shall give effect to such resolution.

Share premium account and a capital redemption reserve fund may, for the purposes
of this subsection, only be applied in the paying up of unissued sheres to be issued to
members of the company as fully paid borus shares.
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Where a resolution is under subsections (2) to (5) of this section passed, the directors
shall make all appropriations and applications of the undivided profits resolved

to be capitalised thereby, and all allotments and issues of fully-paid shares or
debentures, if any, and generally do all acts and things required to give effect to it.

The directors shall have power to make such provision by the issue of fractional
certificates or by payment in cash or otherwise as they think fit in the case of shares
or debentures becoming distributable in fractions.

Any person may be authorised by the directors to enter on behalf of all the members
entitled under this section into an agreement with the company to provide for the
allotment to them respectively, credited as fully paid up, of any further shares or
debentures to which they may be entitled upon such capitalisation, or (as the case may
require) for the payment up by the company on their behalf, of the amounts or any part
of the amounts remaining unpaid on their existing shares, and any agreement made
under such authority shall be effective and binding on all such members.

If under his contract of service, an employee is entitled to share in the profits
of the company as an incentive, he shall be entitled to share in the profits of the
company, whether or not dividends have been declared.

Dividends shall be special debts due to, and recoverable by, sharcholders within
12 years, and actionable only when declared.

All directors who knowingly pay, or are party to the payment of dividend out of
capital or otherwise in contravention of this Part of this Decree shall be personally
liable jointly and severally to refund to the company any amount so paid.

Such directors shall have the right to recover the dividend from shareholders who
receive it with knowledge that the company had no power to pay it.

PART XIV - RECEIVERS AND MANAGERS.
Appointment of Receivers and Managers.

The following persons shall not be appointed or act as receivers or managers of
any property or undertaking of any company -

(a) an infant;

®) any person found by a competent court to be of unsound mind;

(©) a body corporate;

@ an undischarged bankrupt, unless he shall have been given leave to act as a
receiver or manager of the property or undertaking of the company by the
court by which he was adjudged bankrupt,

(e) a director or auditor of the company;
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® any person convicted of any offence involving fraud, dishonesty, official
corruption or moral turpitude and who is disqualified under section 254 of

this Decree.

Any appointment made in contravention of the provisions of subsection (1) of this
section shall be void and if any of the persons named in paragraphs (c), (d), (¢) and (f)
of that subsection shall act as a receiver or manager, he shall be guilty of an offence
and liable to a fine not exceeding =N=2,000 in the case of a body corporate or, in the
case of an individual to imprisonment for a term not exceeding 6 months or to a fine

not exceeding =N=500.

Where any of the persons mentioned in subsection (1) of this section is at the
commencement of this Decree acting as a receiver or manager he may be removed by
the Court on an application by a person interested.

Where an application is made to the court to appoint a receiver on behalf of the
debenture holder or other creditors of a company which is being wound up by the
court, an official receiver may be appointed.

Notwithstanding the provisions of paragraph (d) of subsection (1) of section 209
of this Decree, the court may, on the application of a person interested, appoint
a receiver and manager of the property or undertaking of a company if -

(a) the principal money borrowed by the company or the interest is in arrears;
or

) the security or property of the company is in jeopardy.

A receiver or manager of any property or undertaking of a company appointed by the
court shall be deemed to be an officer of the court and not of the company and shall act
in accordance with the directions and instructions of the court.

A receiver or manager of any property or undertaking of a company appointed

out of court under a power contained in any instrument shall, subject to section

393 of this Decree, be deemed to be an agent of the person or persons on whose
behalf he is appointed and, if appointed manager of the whole or any part of the
undertaking of a company he shall be deemed to stand in a fiduciary relationship to the
company and observe the utmost good faith towards it in any transaction with it or on
its behalf.

Such a manager shall -

(a) act at all times in what he believes to be the best interest of the company as
a whole so as to preserve its assets, further its business, and promote the
purposes for which it was formed, and in such manner as a faithful, deligent,
careful and ordinarily skilful manager would act in the circumstances;

®) in considering whether a particular transaction or course of action is in the
best interest of the company as a whole may have regard to the interests of
the employees, as well as the members of the company, and, when appointed
by, or as a representative of, a special class of members or creditors may
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of a company shall relieve any manager from the duty to act in

accordance with subsection (2) of this section or relieve him from any liability
incurred as a result of any breach of such duty.

A receiver or manager of the property of a company appointed in accordance
with the provisions of subsection (1) of section 390 of this Decree may apply

to the court for direction in relation to any particular matter arising in connec-
tion with the performance of his functions, and on any such application, the

court may give such directions or make such order declaring the rights of persons
before the court or otherwise, as it thinks just.

Where a receiver or manager of the property of a company has been appointed,
notice shall be given to the Commission within 14 days, indicating the terms

of and remuneration for the appointment, and every invoice, order for goods

or business letter issued by or on behalf of the company, or the receiver or manager
or the liquidator of the company being a document on or in which the company's name
appears, shall contain a statement that a receiver or manager has been appointed.

If default is made in complying with this .ection, the company and any of the following
persons, who knowingly and wilfully authorises or permits the default, namely, any
officer of the company, any liquidator of the company and any receiver or manager,
shall be guilty of an offence and liable to a fine not exceeding =N=25 for every day
during which the default continues.

Duties, Powers and Liabilities of Receivers and Managers.

A person appointed a receiver of any property of a company shall subject to the
rights of prior incumbrances, take possession of and protect the property, receive
the rents and profits and discharge all out-goings in respect thereof and realise the
security for the benefit of those on whose behalf he is appointed, but unless appointed
manager he shall not have power to carry on any business or undertaking.

A person appointed manager of the whole or any part of the undertaking of a company
shall manage the same with a view to the beneficial realisation of the security of those
on whose behalf he is appointed.

Without prejudice to subsection (1) or (2) of this section, where a receiver or manager
is appointed for the whole or substantially the whole of a company's property, the
powers conferred on him by the debentures by virtue of which he was appointed shall
be deemed to include (except in so far as they are inconsistent with any of the
provisions of those debentures) the powers specified in Schedule 11 to this Decree.

As from the date of appointment of a receiver or manager, the powers of the directors
or liquidators in a members' voluntary winding up to deal with the property or
undertaking over which he is appointed shall cease unless and until the receiver or
manager i8 discharged.
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If, on the appointment of a receiver or manager, the company is being womdupmdgr
the provision relating to creditors' voluntary winding up, or the property concerned is
in the hands of some other officer of the court, the liquidator or officer shall not be
bound to relinquish control of such property to the receiver or manager except under

the order of the court.

A receiver or manager of any property or undertaking of a company shall be
personally liable on any contract entered into by him except in so far as the

contract otherwise expressly provides.

As regards contracts entered into by a receiver or manager in the proper performance
of his functions, such receiver or manager shall, subject to the rights of any prior
incumbrances, be entitled to an indemnity in respect of liability thereon out of the
property over which he has been appointed to act as receiver or manager.

A receiver or manager appointed out of court under a power contained in any instrument
shall also be entitled, as regards contracts entered into by him with the express or
implied authority of those appointing him, to an indemnity in respect of liability
thereon from those appointing him to the extent to which he is unable to recover in
accordance with subsection (2) of this section.

The court may, on the application of the company or the liquidiator of a company,
by order fix the amount to be paid by way of remuneration to any person who,
under the powers contained in any instrument, has been appointed as receiver or

manager of the property of the company.

The powers of the court under subsection (1) of this section shall, where no previous
order has been made with respect thereto under that subsection -

(a) extend to fixing the remuneration for any period before the making of the order
or the application therefore; and

(b) be exercisable notwithstanding that the receiver or manager has died or ceased
to act before the making of the order or the application therefore, and

© extend where the receiver or manager has been paid or has retained for his
remuneration for any period before the making of the order any amount in
excess of that so fixed for that period, to requiring him or his personal
representatives to account for the excess or such part thereof as may be
specified in the order:

Provided that the power conferred by paragraph (c) of this subsection shall
not be exercised as respects any period before the making of the application
for the order unless in the opinion of the court there are special
circumstances making it proper for the power to be so exercised.

The court may from time to time on an application made either by the company or the
liquidator or by the receiver or manager, vary or amend an order made under
subsection (1) of this section.

This section shall apply whether the receiver or manager has been appointed before
or after the commencement of this Decree, and to periods before, as well as to periods
after, the commencement of this Decree.
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Procedure after Appointment.

Where a receiver or manager of the whole or substantially the whole of the property
of a company (hereafter in this section and in section 397 of this Decree referred

to as "the receiver") has been appointed on behalf of the holders of any deben-

tures of the company secured by a floating charge, then subject to the provisions

of this section and of section 397 of this Decree -

(a) the receiver shall forthwith send notice to the company of his appointment
and the terms; and

®) there shall, within 14 days after receipt of the notice; or such longer period
as may be allowed by the court or by the receiver, be made out and submitted
to the receiver in accordance with section 397 of this Decree, a statement in
the prescribed form as to the affairs of the company; and

(©) the receiver shall within 2 months after receipt of the said statement send -

(i) to the Commission or to the court a copy of the statement and of any comments
he sees fit to make thereon and in the case of the Commission also a
summary of the statement and of his comments if any thereon;

(ii) to the company a copy of any such comments as aforesaid or if he does not
see fit to make any comment, a notice to that effect; and

(iii) to any trustees for the debenture holders on whose behalf he has been
appointed and, so far as he is aware of their addresses, to all such debenture
holders a copy of the said summary. '

The receiver shall within 2 months, or such longer period as the court may allow after
the expiration of the period of 12 months from the date of his appointment and of every
subsequent period of 12 months, and within 2 months or such longer period as the
court may allow after he ceases to act as receiver or manager of the property of the
company, send to the Commission, to any trustees for the debenture holders of the
company on whose bahalf he was appointed, to the company and (so far as he is aware
of their addresses) to all such debenture holders an abstract in the prescribed form
showing his receipts and payments during that period of 12 months, or, where he
ceases to act as aforesaid, during the period from the end of the period to which the
last preceding abstract relate up to the date of his so ceasing, and the aggregate
amounts of his receipts and of his payments during all preceding periods since his
appointments.

Where the receiver is appointed under the powers contained in any instrument, this
section shall have effect -

(a) with the omission of the references to the court in subsection (1) of this
section; and

®) with the substitution for the references to the court in subsection (2) of this
section, of references to the Commission; and in any other case reference to
the court shall be taken as referring to the court by which the receiver was
appointed.

Subsection (1) of this section shall not apply in relation to the appointment of a receiver
or manager to aet with an existing receiver or manager or in place of a receiver
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or manager dying or ceasing to act, except that, where that subsection applies toa
receiver or manager who dies or ceases to act before it has been fully complied with,
the references in paragraphs (b) and (c) thereof to the receiver shall subject to
subsection (5) of this section, include references to his successor and to any continuing
receiver or manager and nothing in this subsection shall be taken as limiting the
meaning of the expression "the receiver” where used in, or in relation to, subsection

(2) of this section.

This section and section 397 of this Decree, where the company is being wound up,
shall apply notwithstanding that the receiver or manager and the liquidator are the

same person.

Nothing in subsection (2) of this section shall be taken to prejudice the duty of the
receiver to render proper accounts of his receipts and payments to the persons to
whom, and at the times at which he may be required to do so apart from that

subsection.

If the receiver makes default in complying with the requirements of this section, he shall
be guilty of an offence and liable to a fine to =N=25 for every day during which the
default continues.

The statements as to the affairs of a company required by section 396 of this Decree,
to be submitted to the receiver (or his successor) shall show as at the date of the
receiver's appointment, the particulars or the company's assets, debts and liabilities,
the names, residences and occupations of its creditors, the securities held by them
respectively, the dates when the securities were respectively given and such further
or other information as may be prescribed.

The statenent shall be submitted by, and be verified by affidavit of one or more of the
persons who are at the date of the receiver's appointment, the directors and by the
person who is at that date the secretary of the company, or by such of the persons
hereafter in this subsection mentioned as the receiver (or his successor), subject to the
direction of the court, may require to submit and verify the statement, that is to say,
persons -

(a) who are or have been officers of the company;

®) who have taken part in the formation of the company at any time within one
year before the date of the receiver's appointment;

(c) who are in the employment of the company, or have been in the

employment of the company within the year, and are in the opinion of the
receiver capable of giving the information required,

(d) who are or have been within the said year officers of or in the employment
of a company which is, or within the said year was, an officer of the company
to which the statement relates.

Any person making the statement and affidavit shall be allowed, and shall be paid by
the receiver (or his successor) out of his receipts, such costs and expenses incurred in
and about the preparation and making of the statement and affidavit as the receiver (or
his successor) may consider reasonable, subject to an appeal to the court.

Where the receiver is appointed under the powers contained in any instrument, this
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section shall have effect with the substitution for references to the court of references
to the Commission and references to an affidavit, of references to a statutory
declaration; and in any other case references to the court shall be taken as referring to

the court by which the receiver was appointed.

If any person without reasonable excuse makes default in complying with the
requirements of this section, he shall be guilty of an offence and liable to a fine of
=N=50 for every day during which the default continues.

References in this section to the receiver's successor shall include a continuing receiver
or manager.

Accounts by receiver or Manager.

Except where section 395 (2) of this Decree applies, every receiver or manager of
the property of a company who has been appointed under the powers contained

in any instrument shall, within one month or such longer periods as the Commission
may allow, after the expiration of the period of 6 months from the date of his
appointment, and of every subsequent period of 6 months, and within one month after
he ceases 1o act as receiver or manager, deliver to the Commission for registration an
abstract in the prescribed form showing his receipts and his payments during that
period of 6 months, or where he ceases to act as aforesaid, during the period from the
end of the period to which the last preceding abstract relate up to the date of his
ceasing, and the aggregate amount of his receipts and of his payments during all
preceding periods since his appointment.

Every receiver or manager who makes default in complying with the provisions of this
section shall be guilty of an offence and liable to a fine of =N=25 for every day during
which the default continues.

Duty as to Returns.
If any receiver or manager of the property of a company having -

(a) made default in filing, delivering or making any returns, account or other
document, or in giving any notice, which a receiver or manager is by law
required to file, delivers, makes or gives or fails to make good the default
within 14 days after the service on him of a notice requiring him to do so; or

®) been appointed under the powers contained in any instrument has, after being
required at any time by the liquidator of the company so to do, fails to render
proper accounts of his receipts and payment and to vouch the same and to
pay over to the liquidator the amount properly payable to him, the Court
may, on an application made for the purpose, make an order directing the
receiver or manager, as the case may be; to make good the default within
such time as may be specified in the order.

In the case of any such default as is mentioned in paragraph (a) of subsection (1) of this
section, an application for the purposes of this section may be made by any member
or by the Commuission, and in the case of any such default as is mentioned in paragraph
(b) of that subsection, the application shall be made by the liquidator, and in either
case the order may provide that all costs shall be borne by the receiver or manager,
as the case may be.
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Nothing in this section shall be taken to prejudice the operation of any enactment
imposing penalities on receivers in respect of any such default as 1s mentioned 1n
subsection (1) of this section.

Construction of References.

It is hereby declared that, except where the context otherwise requires -

(a) any reference in this Decree to a recerver or manager of the property of
a company, or to a receiver thereofl includes a reference to a receiver or
manager, or as the case may be to a recerver of part only of that property and
to a receiver only of the income artsing from that property or from part
thereof, and

(b) any reference in this Decree to the appointment of a receiver or manager under
powers contained in anv instrument, includes a reference to an appointment
made under powers which, by virtue of anv cnactment, ar¢ implied in and
have effect as if contained 1n an instrument.

PART XV - WINDING UP OF COMPANILS
CHAPTER | - PRELIMINARY

Modes of Winding Up.

The winding up of a company may be effected -

(a) by the court; or

) voluntarily; or

(c) subject to the supervision of the court.

The provisions of this Decree with respect to winding up shall apply, unless the
contrary appears, to the winding up of a company in any of those modes.

Contributories.

In the event of a company being wound up, every present and past member shall
be liable to contribute to the assets of the company as provided in section 92

of this Decree.

The term "contributory” means every person liable to contribute to the assets

of a company in the event of its being wound up and for the purposes of all proceedings
for determining and all proceedings prior to the final determination of the persons who
are to be deemed contributories, the expression shall include any person alleged to be

a contributory.



Companies and Allied Matters

1990 No.l  Al87

Nature of 404.

liability of
contributory.

Contnbutories  405.

n case of
death of
member.

Contributories  406.
in case of

bankruptcy

of member.

Jurisdiction 407.

as to winding
up.

Circumstances 408

in which com-
panies may be
wound up by
court.

ey

(2)

3)

M

)

(1)

(2)

The liability of a contributory shall create a debt of the nature of a speciality
accruing and due from him the time when his liability commenced, but payable at
the times when calls are made for enforcing the liability.

If a contributory dies either before or after he has been placed on the list of conto-
ries, his personal representatives and his heirs and devisees, shall be liable in due
course of administration to contribute to the assets of the company in discharge
of his liability and they shall be contributories accordingly.

Where the personal representatives are placed on the list of contributories, the heirs
or devisees need not be added; but they may be added as and when the court thinks fit.

If the personal representatives make default in paying any money ordered to be paid
by them, proceedings may be taken for administering the whole or any part of the
estate of the deceased contributory, and for compelling payment out of it of the money
due.

If a contributory becomes bankrupt, either before or after he has been placed on the
list of contributories, then -

(a) his trustee in bankruptcy shall represent im for aJl the purposes of the
winding up, and shall be a contributory accordingly, and*?nay be called on to
admit to proof against the estate of the bankrupt, or otherwise to allow to be
paid out of his assets in due course of law, any money due from the bankrupt
in respect of his liability to contribute to the assets of the company; and

®) there may be proved against the estate of the bankrupt the estimated value
of his liability to future calls as well as calls already made.

The provisions of this section shall extend and apply with all necessary changes to
the case of an insolvent person.

CHAPTER 2 - WINDING UP BY THE COURT
Jurisdiction.

The court having jurisdiction to wind up a company shall be the Federal High Court
within whose area of jurisdiction the registered office or head office of the company

is situate.
For the purpose of this section, "registered office or head office” means the place which

has longest been the registered office or head office of the company during the 6
months immediately preceeding the presentation of the petition for winding up.

Cases in which Company may be Wound up by Court.

A company may be wound up by the court if -

(8) the company has by special resolution resolved that the company be
wound up by the court;

®) default is made in delivering the statutory report to the Commission or in
holding the statutory meeting;
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the number of members is reduced below two;
the company is unable to pay its debts;

the court is of the opinion that it is just and equitable that the company should
be wound up.

A company shall be deemed to be unable to pay its debts if -

(a)

(b)

©

a creditor, by assignment or otherwise, to whom the company is indebted in
a sum exceeding =N=2,000 then due has served on the company by leaving
it at its registered office or head office, a demand under his hand requiring
the company to pay the sum so due, and the company has for three weeks
thereafter neglected to pay the sum or to secure or compound for it to the
reasonable satisfaction of the creditor; or

execution or other process issued on a judgement, decree or order of any court
in favour of a creditor of the company is returned unsatisfied in whole or in

part;, or

the court, after taking into account any éontingent or prospective liability of
the company is satisfied that the company is unable to pay its debts.

Petitions for Winding up and Effects thereof.

An application to the court for the winding up of a company shall be by petition
presented subject to the provisions of this section, either by -

(a)
(b)
(©
(d
(e

®
(®

()

the company;
a creditor, including a contingent or prospective creditor of the company;
the official recetver;

a contributory;

a trustee in bankruptcy to, or a personal representative of a creditor or
contributory;

the Commission under section 323 of this Decree;

a receiver if authorised by the instrument under which he was appointed;
or

by all or any of those parties, together or separately.

Notwithstanding anything in subsection (1) of this section -

(a)

®
(i)

a contributory shall not be entitled to present a petition for winding up
a company unless - '

the number of members is reduced below two; or

the shares in respect of which he is a contributory or some of them were
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originally alloted to him or have been held by him, and registered in his name
for at least 6 months during the cighteen months before the
commencement of the winding up, or have devolved on him through the
death of a former holder;

®) a winding up petition shall not, if the ground of the petition is default in
delivering the statutory report to the Commission or in holding the statutory
meeting, be presented by any person except a sharcholder, or before the
expiration of 14 days after the last day on‘which the meeting should have
been held;

(c) the court shall not hear a winding up petition presented by a contingcnt or
prospectxve creditor until sufficient secunty for costs has been given, and a
prima facie case for winding up has been established to its satisfaction;

d) in any case falling within section 320 or 321 of this Decree (proceedings on
inspectors reports) or paragraph (e) or section 408 of this Decree, a
winding up petition may be presented by the Commission with the approval
of the Attorney General of the Federation.

Where a company is being wound up voluntarily or subject to supervision, a winding
up petition may be presented by the official receiver attached to the court, as well as
by any other person authorised in that behalf under the other provisions of this section;
but the court shall not make a winding up order on any such petition unless it is
satisfied that the voluntary winding up or winding up subject to supervision cannot be
continued with due regard to the interests of the creditors or contributories.

A contributory shall be entitled to present a winding up petition notwithstanding that
there may not be assets available on the winding up for distribution to contributories.

On hearing a winding up petition the court may dismiss it, or adjourn the hearing
conditionally or unconditionally, or make any interim order, or any other order

that it thinks fit; but the court shall not refuse to make a winding up order on the
ground only that the assets of the company have been mortgaged to an-amount equal
to or in excess of those assets, or that the company has no assets.

Unless it appears to the court that some other remedy is available and that the
petitioners are acting unreasonably in seeking a winding up order instead of pursuing
that remedy, the court, on hearing a petition by contnbutory members of a company
for relief by winding up on the ground that it would be just and equitable so to do,
shall make the order as prayed if of opinion that the petitioners are entitled to the relief

sought.

Where a petition is presented on the ground of default in delivering the statutory report
to the Commission or in holding the statutory meeting, the court instead of making a
winding up order, may direct the delivery of the statutory report or the holding of a
meeting as the case may require, and order the costs to be paid by the persons who,
in the opinion of the court, are responsible for the default.

Where a winding up petition has been presented and an action or other procee-
ding against a company is instituted or pending in any court (in this section referred
to as "the court concerned”), the company or any creditor or contributory may,
before the making of the winding up order, apply to the court concerned for an
order staying proceedings; and the court concerned may, with or without imposing
umanyampooeahngs,onfltthmksﬁunfathemwthewmhemng

the winding up petition.
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In a winding up by the court, any disposition of the property of the company,
including things in action and any transfer of shares, or alteration in the status
of the members of the company, made after the commencement of the winding
up shall, unless the court otherwise orders, be void.

Where a company is being wound up by the court, any attachment, sequestration,
distress or execution put in force against the estate or cffects of the company after
commencement of the winding up shall be void.

Commencement of Winding up.

Where, before the presentation of a petition for the winding up of a company by

the court, a resolution has been passed by the company for voluntary winding up,
the winding up of the company shall be deemed to have commenced at the time of the
passing of the resolution, and unless the court, on proof of fraud or mistake, thinks fit
otherwise to direct, all proceedings taken in the voluntary winding up shall be deemed
to have been validly taken.

In any other case, the winding up of a company by the court shall be deemced 1o
commence at the time of the presentation of the petition for the winding up.

Consequences of Winding up Order.

On the making of a winding up order, a copy of the order shall forthwith be forwar-
ded by the company, or otherwise as may be prescribed, to the Commission which
shall make a minute thereof in its books relating to the Company.

If a winding up order is made or a provisional liquidator is appointed, no action
or proceeding shall be proceeded with or commenced against the company except
by leave of the court given on such terms as the Court may imposc.

An order for winding up a company shall operate in favour of all the creditors
and of all the contributories of the company as if made on the joint petition of
a creditor and of a contributory.

Official Receiver.

For the purposes of this Decree and so far as it relates to the winding up of compa-
nies by the court, "official receiver” means the deputy Chief Registrar of the Federal
High Court or an officer designated for the purpose by the Chief Judge of the Court

Any such officer shall for the purpose of his duties under this Decree be styled "the
official receiver”.

Where the court has made a winding up order or appointed a provisional liquidator
there shall, unless the court thinks fit to order otherwise and so orders, be made

out and submitted to the official receiver statement as to the affairs of the company
in the prescribed form, verified by affidavit, and showing the particulars of its assets,
debts and liabilities, the names, residences and occupations of its creditors the securi-
ties held by them respectively, the dates when the securities were respectively given
the list of members and the list of charges and such further or other information as may
be prescribed or as the official receiver may require.

The statement shall be submitted and verified by one or more of the persons who are
at the relevant date the directors and the person who as at that date the secretary
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of the company, or by such of the persons mentioned in this subsection as the official
receiver, subject to the direction of the court, may require to submit and verify the
statement, that is to say persons who -

(a) are or have been officers of the company;

®) have taken part in the formation of the company at any time within one
year before the relevant date;

(c) have been or are in the employment of the company within the said year, and
are in the opinion of the official receiver capable of giving the information
required,

(d) are or have been within the said year officers of or in the employment of a
company which is, or within the said year was, an officer of the company to
which the statement relates.

The statement shall be submitted within 14 days from the relevant date or within such
extended time as the official receiver or the court may for special reasosns appoint.

Any person making or concurring in making the statement and affidavit required by
this section shall be allowed, and shall be paid by the official receiver or provisional
liquidator, as the case may be, out of the assets of the company such costs and
expenses incurred in and about the preparation and making of the statement and
affidavit as the official receiver may consider reasonable, subject to an appeal to the
Court.

If any person without reasonable excuse, makes default in complying with the
requirements of this section, he shall be guiity of an offence and liable to a fine of
=N=25 for ever day during which the default continues.

Any person stating himself in writing to be a creditor or contributory of the company
shall be entitled by himself or by his agent at all reasonable times, on a payment of'‘the
prescribed fees to inspect the statement-submitted in pursuance of this section, and Yo
a copy of or extract from it.

Any person untruthfully so stating himself to be a creditor or contributory shall be guilty
of contempt of court and shall, on the application of the liquidator or of the official
receiver, be punishable accordingly.

In this section, the expression "the relevant date” means, in a case where a provisiona'
liquidator is appointed, the date of his appointement and in a case where no suc
appointment is made, the date of the winding up order.

If a winding up order is made, the official receiver shall as soon as practicable after
receipt of the statement to be submitted under section 420 of this Decree or where
the court orders that no statement shall be submitted, as soon as practicable after the
date of the order, submit a preliminary report to the court -

(8  astothe amount of capital issued, subscribed and paid up, and the estimated
amount of assets and liabilities; and

()  ifthe company has failed, as to the causes of the failure; and

(c) whether, in his opinion, further inquiry is desirable as to any matter relating
to the promotion, formation or failure of the company.
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The official receiver may if he thinks fit, make further reports, stating the manner in
which the company was formed and whether in his opinion fraud has been committed
by any person in its promotion or formation, or by any officer of the company in
relation to the company since its formation and the reports may include any other
matters which, in his opinion, it is desirable to bring to the notice of the court.

If any further report under this section indicates the commission of fraud, the court shall
have the further powers provided in section 450 of this Decree (which confers
authority to order public examination of certain officials).

Liquidators.

The court may appoint a liquidator or liquidators for the purpose of conducting the
proceedings in winding up a ¢ompany and performing such duties in reference
thereto as the court may impose and where there is a vacancy, the official receiver
shall by virtue of his office, act as liquidator until such time as the vacancy is filled.

At any time after the presentation of a petition and before the making of a winding up
order, the appointment shall be provisional and the court making the appointment may
limit and restrict the powers of the liquidator by the order appointing him.

In the application of the foregoing provisions of this section -

(a) if a provisional liquidator is to be appointed before the making of a winding
up order, the official receiver or any other fit person may be so appointed,

(b) on the making of a winding up order, if no liquidator is appointed, the
official receiver shall by virture of his office become the liquidator,

(c) the official receiver in his capacity as provisional liquidator shall, and in any
other case may, sufhmon meetings of creditors and contributories of the
company to be held separately for the purpose of determining whether or not
an application is to be made to the court for appointing a liquidator in place
of the official receiver,

()] if a person other than official receiver is appointed liquidator he shall not be
capable of acting in that capacity untill he has notified his appointment to the
Comtnission and given security in the prescribed manner to the satisfaction

of the court.

If more than one tiquidator of a company is appointed by the court, the court shall
declare whether anything by this Decree required or authorised to be done by a
liquidator is to be done by all or any one or more of them.

A liquidator appointed by the court may resign, or, on cause shown be removed by the
court; and any vacancy in the office of the fiquidator so appointed shall be filled by the

court.

Where a person other than the official receiver is appointed a liquidator, he shall receive
salary in an amount, or remuneration by way of percentage or otherwise, as the court
may direct; and, if more such persons than one are appointed liquidators, their
remuneration shall be distributed among them in such proportions as the court directs.

Where a liquidator of a company is appointed, he shall, after his individual name -
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(s) if he is the official receiver be described as "official receiver and liquidator
of (add here name of the company)”; and

®) in any other case be described as "liquidator of (add here name of the
company)"”.

The acts of a liquidator shall be valid notwithstanding any defects that may afterwards
be discovered in his appointment or qualification.

If a liquidator is appointed under this section, all the powers of the directors shall cease,
except so far as the court may by order sanction the continuance thereof

In a winding up by the court the liquidator shall take into his custody, or under
his control, all the property and choses in action to which the company is or appears
to be entitled.

Where a company is being wound up by the court, the court may on the application
of the liquidator by order direct that all or any part of the property of whatsover
description belonging to the company or held by trustees on its behalf shall vest

in the liquidator by his official name, and thereupon, but subject to the requirements
or registration under any particular enactment, the property to which the order relates
shall vest accordingly; and the liquidator may, after giving such indemnity if any, as
the court may direct, bring or defend in his official name any action or other legal
proceeding which relates to that property or which it is necessary to bring or defend
for the purpose of effectually winding up the company and recovening its property.

The liquidator in a winding up by the court shall have power, with the sanction
either of the court or of the committee of inspection, to -

(a) bring or defend any action or other legal proceeding in the name and on behalf
of the company,

®) carry on the business of the company so far as may be necessary for its
beneficial winding up;

(©) appoint a legal practitioner or any other relevant professionals to assist him
in the performance of his duties;

(d) pay any classes of creditors in full;

(e) make any compromise or arrangement with creditors or persons claiming to
be creditors, or having or alleging themselves to have any claim, present or
future, certain or contingent ascertained or sounding only in damages against
the company, or whereby the company may be rendered liable;

63 compromise all calls and liabilities to calls, debts and liabilities capable of
resulting in debts, and all claims, present or future, certain contingent,
ascertained or sounding only in damages, subsisting or supposed to subsist
between the company and a contributory or alleged contributory or other
debtor or person spprehending liability to the company, and all questions in
any way relating to or affecting the assets or the winding up of the company,
on such terms as may be agreed, and take any security for the discharge of
any such call, debt, liability or claim and give a complete discharge in

respect thereof.
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The hiquidator in winding up by the court shall have power to -

(a) sell the property of the company of whatever nature by public auction or
private contract, with power to transfer the whole thereof to any person or
company or to sell the same in parcels;

b) do all acts and to execute, in the name and on behalf of the company, all deeds,
receipts and other documents, and for that purpose to use, when necessary,
the company's seal,

(c) prove, rank and claim in the bankruptcy, insolvency or sequestration of any
contributory for any balance against his estate, and to receive dividends in
the bankruptcy, insolvency or sequestration in respect of that balance as a
separate debt due from the bankrupt or insolvent, and reteably with the other
separate creditors;

d draw, accept, make and indorse any bill of exchange or promissory note in
the name and on behalf of the company with the same effect with respect to
the liability of the company as if the bill or note had been drawn, accepted,
made or indorsed by or on behalf of the company in the course of its

business;
(e) raise on the security of the assets of the company any money requisite;
)] take out in his official name letters of admimstration to any deceased

contributory, and to do in his official name anv other act necessary for
obtaining payment of any money due from a contributory or his estate which
cannot be convemently done in the name of the company, and 1n all such
cases the money due shall, for the purpose of enabling the liquidator to take
out the letters of administration or recover the money, be deemed to be due
to the liquidator himself;,

® appoint an agent to do any business which the liquidator is unable to do
himself;

(h) do all such other things as may be necessary for winding up the affairs of
the company and distributing its assets.

The exercise by the liquidator in a winding up by the court of the powers conferred by
this section shall be subject to the control of the court, and any creditor or contnbutory
may apply to the court with respect to any exercise or proposed exercise of any of
those powers.

If during the winding up of a company by the court a person other than the official
receiver is appointed liquidator, he shall give the official receiver such information
and access to and facilities for inspecting the books and documents of the company,
and generally any aid requisite or necessary for enabling that officer to perform his
duties under this Decree.

Subject to the provisions of this Decree, the liquidator of a company being wound
up by the court shall, in the administration and distribution of the assets of the
company among its creditors, have regard to directions given by resolution of the
creditors or contributories at any general meeting, or by the committee of inspection,
so however that directions given by the creditors or contributories at any general
meeting shall, in case of conflict, override directions given by the committee of

inspection.
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The liquidator may summon general meeting of the creditors or contributories for the
purpose of ascertaining their wishes, and it shall be his duty to summon meetings at
such times as the creditors or contributories by resolution either at the meeting
appointing the liquidator or otherwise, may direct, or whenever requested in writing
to do so by one tenth in value of the creditors or contributories as the case may be.

the liquidator may apply to the court in the manner prescribed for directions in
relation to any particular matter arising under the winding up.

Subject to the provisions of this Decree, the liquidator shall use his own discretion
in the management of the estate and its distribution among the creditors.

Any persons aggrieved by an act or decision of the liquidator may apply to the court
for such order in the premises as it thinks just; and the court may confirm, reverse, or
modify the act or decision.

Every liquidator of a company being wound up by the court shall, in such manner
and at such times as the Commission directs, pay moneys received by him into

the public fund of the Federation kept by the Commission under and for the purposes
of this Decree and known as "the Companies Liquidation Account”, and the
Accountant-General of the Federation shall furnish him with a certificate of receipt for
the money so paid.

Provided that, if the committee of inspection satisfies the Commussion that for the
purpose of carrying on the business of the company or of obtaining advances, or for
any other reason, it is for the advantage of the creditors or contributories that the
liquidator should have an account with any bank, the Commission shall, on the
application of the committee of inspection, authorise the liquidator to make his
payments into and out of such bank, in Nigenia as the committee may select, and
thereupon those payments shall be made in the prescirbed manner

If the liquidator of a company being wound up as aforesaid, at any time retains for more
than ten days an amount in excess of either =N=500 or, in any particular case, such
other amount as the Commission may approve, and fails to satisfy the Commission as
to the need for the retention beyond that time, the liquidator shall

pay interest on the amount so retained in excess, at the rate of twenty percent per
annum, and shall be liable to -

(a) disallowance of the whole or such part of his remuneration as the
Commission thinks fit, and

(®) removal from officer;

and in addition, he shall be liable to pay any expenses occassioned by the
retention.

A liquidator of a company which is being wound up by the court shall not pay any
sums received by him as liquidator into his private banking account.

Every liquidator of a company being wound up by the court shall, at such times as
may be prescribed but not less than twice in each year during his tcnpne.of office,
send to the Commission an account of his receipts and payments as liquidator.

The account shall be in duplicate in the prescribed form, and shail be verified by
a statutory declaration in the prescribed form.
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The Commission shall cause the account to be audited, and for the purpose of the audit
the liquidator shall furnish the Commission with such vouchers and information as the
Commission may require, and the Commission may at any time require the production
of, and may inspect, any books or accounts kept by the liquidator.

When the account has been audited, one copy shall be filed and kept by the
Commission, and the other copy shall be filed with the court and each copy shall be
open to inspection by any creditor or other person interested, on payment of the
prescribed fee.

The Commission shall cause the account when audited or a summary thereof to
be printed, and shall send a printed copy of the account or summmary by post to
every creditor and contributory.

Every liquidator of a company which is being wound up by the court shall, in the
manner prescribed, keep proper books in which he shall cause to be made entries
or minutes of proceedings at meetings, and of such other matters as may be prescribed,
and any creditor or contributory may subject to the control of the court, personally or
by his agent inspect any such books.

Where the liquidator of a company being wound up by the court has realised all

the property of the company, or so much of it as may, in his opinion, be realised without
needlessly protracting the liquidation and has distributed a final dividend, if any, to the
creditors, and adjusted the rights of the contributories among themselves, and made
a final return, if any to the contributories, or has resigned, or has been removed from
his office, the Commission shall, on the application of the liquidator, cause a report on
the accounts of the liquidator to be prepared.

The Commission shall consider the report referred to in subsection (1) of this section
together with any objection that may be raised by any creditor, or contributory, or
person interested against the release of the liquidator, and may grant or withhold the
release as it deems fit subject nevertheless to an appeal to the court.

If the release of a liquidator is withheld, the court may, on the application of any
creditor, or contributory, or person interested make such order as it thinks just,
charging the liquidator with the consequences of any act or default which he may have
done or made contrary to his duty.

An order of the Commission releasing the liquidator shall discharge him from all
liability in respect of any act done or default made by him in the administration of the
affairs of the company, or otherwise in relation to his conduct as liquidator; but any
such order may be revoked on proof that it was obtained by fraud or by suppression
or concealment of any material fact.

Where the liquidator has not previously resigned or been removed, his release shall
operate as a removal of him from his office.

The Commission shall take cognizance of the conduct of liquidators of companies
which are being wound up by the court and if a liquidator does not faithfully perform
his duties and duly observe all the requirement imposed on him by any enactment, or
otherwise with respect to the performance of his duties, or if any complaifft ts made
to the Commission by any creditor or contributory in regard thereto, the Commission
shall inquire into the matter, and may take such action thereon as it thinks fit, including
the direction of a local investigation of the books and vouchers of the liquidator.
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The Commission may at any time require the liquidator of a company being wound up
by the court to answer any inquiry in relation to any winding up in which he is engaged
and if the Commission thinks fit, it may apply to the court to examine the liquidator or
any other person on oath concerning the winding up.

Committee of Inspection, Special Manager, etc.

Where a winding up order is made by the court, it shall be the business of the sepa-
rate meetings of creditors and contributories summoned for the purpose of deter-
mining whether or not to apply to the court for an order appointing a liquidator

in place of the official receiver, to determine whether or not application should

be made to the court for the appointment of a committee of inspection to act with
the liquidator, and who are to be members of the committee, if the appointment

is made.

The court may make any appointment and order required to give effect to any
determination under this section and if there is a difference between the determinations
of the meetings of the creditors and contributories in respect of the matters aforesaid,
the court shall decide the difference and make any order it thinks necessary.

A committee of inspection appointed under this Decree shall consist of creditors
and contributories of the company or persons holding general powers of attorncy
from creditors or contributories in such proportions as may be agreed on by the
meetings of creditors and contributories or as, in case of difference, may be determined
by the court.

A committee of inspection shall meet at the time or times appointed, so however that
there shall be a meeting at least once in every month during its existence. but the
liquidation or any member of the committee may convene a meeting as and when

necessary.

A meeting of a committee of inspection shall be deemed convened if a majonity of
members are present; but at any such meeting the committee may act by a majority of
the members present.

A member of the committee may resign by notice in writing signed by him and
delivered to the liquidator.

If a member of the committee becomes bankrupt or compounds or arranges with his
creditors or is absent from five consecutive meetings of the committee without leave
of those members who together with himself represent the creditors or contributonies,
as the case may be, his office shall thereupon become vacant.

A member of the committee may be removed by an ordinary resolution at a meeting
of creditors, if he represents creditors, or of contributories, if he represents
contributories, of which seven days notice has been given, stating the object of the
meeting.

On a vacancy occuring in the committee the liquidator shall forthwith summon a
meeting of creditors or of contributories, as the case may require, to fill the vacancy,
and the meeting may, by resolution, re-appoint the same or appoint another creditor
or contributory to fill the vacancy:

Provided that if the liquidator, having regard to the position in the winding up, is of the
opinion that it is unneccessary for the vacancy to be filled he may apply to the court
and the court may make an order that the vacancy shall not be filled, or shall not be
filled except in such circumstances as may be specified in the order.
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The continuing members of the committee, if not less than two, may act
notwithstanding any vacancy in the committee.

Where in the case of winding up there is no committee of inspection, the Commis-
sion may, on the application of the liquidator, if he thinks fit, do any act or thing
or give any direction or permission which is by this Decree authorised or required
to be done or given by the committee.

Where the official receiver becomes the liquidator of a company, whether provisio-
nally or otherwise, he may, if satisfied that the nature of the estate or business

of the company, or the interest of the creditors or contributories generally, require the
appointment of a special manager of the estate or business of the company other than
himself, apply to the court for an order appotnting a special manager to act during such
time as the court may direct, with such powers, including those of a receiver or
manager, as may be entrusted to him by the court, and the court may make any order

necessary.

A special manager appointed under this section shall receive remuneration as fixed
by the court, and shall give security and account in such manner as the Commission
directs.

It is hereby declared that where application is made to the court to appoint a receiver
on behalf of the debenture holders or other creditors of the company being wound
up by the court, the official receiver may be so appointed.

General powers of Court in Case of Winding up by Court.

The court may at any time after an order for winding up, on the apphication either
of a liquidator or the official receiver or any creditor or contributory, and on proof
to the satisfaction of the court that all proceedings in relation to the winding up ought
to be stayed, make an order staying the proceedings cither altogether or for a limited
time, on such terms and conditions as the court thinks fit.

The court may, at any time after an order for winding up on the application cither of
the liquidator or a creditor, and after having regard to the wishes of the creditors and
contributories, make an order directing that the winding up ordered by court, shall be
conducted as a creditors voluntary winding up and if the court does so the winding up
shall be so conducted.

On any application under this section, the court may, before making an order, require
the official receiver to fumish to the court a report with respect to any facts or matters
which are in his opinion relevant to the application.

A copy of every order made under this section shall forthwith be forwarded by the
company, or otherwise as may be prescribed, to the Commission, which shall make
a minute of the order in its books relating to the company.

If default is made in lodging a copy of an order made under this section with the
Commission as required by subsection (4) of this section, every officer of the company
or other person who knowingly authorises, or permits the default shall be guilty of an
offence punishable by a daily defauit fine of =N=25.
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As soon as may be after making a winding up order, the court shall settle a list of
contributories, and may rectify the register of members in all cases where rectifica-
tion is required in pursuance of this Decree, and the court shall cause the assets

of the company to be collected, and applied in discharge of its liabilities:

Provided that where it appears to the court that it will not be necessary to make calls
on or adjust the rights of contributories, the court may dispense with the settlement of
a list of contributories.

In settling the list of contributories, the court shall distinguish between persons who
are contributories in their own right and persons who are contributories as being '
representatives of or liable for the debts of others.

The court may, at any time after making a winding up order require any contri-
butory for the time being on the list of contributories and any trustee, receiver,
banker, agent, or officer of the company to pay, deliver, convey surrender or
transfer forthwith, or within such time as the court directs,to the liquidator

any money, property, or books and papers in his hands, to which the company
is prima facie entitled.

The court may, at any time after making a winding up order make an order on any
contributory for the time being on the list of contributories to pay, in the manner
directed by the order;, any money due from him or from the estate of the person
whom he represents to the company, exclusive of any money payable by him or the
estate by virtue of any call in pursuance of this Decree.

The court making an order under this section -

(a) in the case of an unlimited company, may allow to the contributory by way
of set-off any money due to him or to the estate which he represents from
the company of any independent dealing or contract with the company, but
not any money due to him as a member of the company in respect of any
dividend or profit.

®) in the case of a limited company, may make to any director or manager whose
liability is unlimited or to his estate, the like allowance as in paragraph (a)
of this subsection.

In the case of any company, limited or unlimited, when all the creditors are paid i full,
the money due on any account whatever to a contributory from the company may be
allowed to hith by way of set-off against any subsequent call.

The court may, at any time after making a winding up order, and either before or
after it has ascertained the sufficiency of the assets of the company, make calls on
all or any of the contributories for the time being settled on the list of contribu-
tories to the extent of their liability, for payment of any money which the court
considers necessary to satisfy the debts and liabilities of the company, and the costs,
charges and expenses of the winding up, and for the adjustment of the rights of the
contributories among themselves, and make an order for payment of any calls so made.

In making a call under this section, the court shall take into consideration the probability
that some of the contributories may fail, wholly or partially, to pay the call.
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The court may order any contributory, purchaser of other person from whom
money is due to the conmpany to pay it into the company's liquidation account refer
red to in section 428 of this Decree to the account of the liquidator instead of direct
to the liquidator and any such order may be enforced in the same manner as if it
had directed payment to the liquidator.

Moneys and securities paid or delivered into the company's liquidation account in the
event of a winding up by the court shall be subject in all respects to any relevant order
of the court.

An order made by the court on a contributory shall subject to any right of appeal,
be conclusive evidence that money, if any thereby appearing to be due or ordered
to be paid, is due.

All other pertinent matters stated in the order shall be taken to be truly stated as against
all persons and in all proceedings, except proceedings against the land of a deceased
contributory,

when the order shall be only prima facie evidence for the purpose of charging

his land, unless his heirs or devisees were on the list of contributories at the time the
order was made. /

The court may fix a time or times within which creditors are to prove their debts
or claims, or be excluded from the benefit of any distribution made before those
debts are proved.

The court shall adjust the rights of the contributories among themselves, and distri-
bute any surplus among the persons entitled thereto.

The court may, at any time after making a winding up order, make such order for
inspection of the books and papers of the company by creditors and contributories
as the court thinks just, and any books and papers in the possession of the company
may be inspected by creditors or contributories accordingly, but not further or
otherwise.

Nothing in this section shall be taken as excluding or restricting any statutory rights
of a government department or person acting under the authority of a government
department.

The court may, in the event of the assets being insufficient to satisfy the liabilities,
make an order as to the payment out of the assets of the costs, charges and expenses
incurred in the winding up in such order of priority as the court thinks just.

The court may, at any time after appointment of a provisional liquidator or the
making of a winding up order, summon before it any officer of the company or
person known or suspected to have in his possession any property of the company
or supposed to be indebted to the company, or any person who the court deems
capable of giving information concerning the promotion, formation, trade, dealings,
affairs or property of the company.

The court may examine on oath any person so summoned concerning the matters
aforesaid either by word of mouth or on written interrogatories, and may reduce his
answers to writing and require him to sign them.
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